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Reed Hall (102 HOB)

Opening Remarks by the Chair

Consideration of the following bill(s):

HB 399 Criminal Offenses by Davis, D.

HB 425 CS Florida Trust Code by Mahon

HB 451 Affordable Housing for the Elderly by Machek

HB 577 Medicaid Comprehensive Geriatric Fall Prevention Program by Garcia
Consideration of the following proposed committee bill(s):

PCB ELT 06-01 Continuation of a Moratorium on the Approval of Certificates of
Need for Additional Community Nursing Home Beds

PCB ELT 06-02 Nursing Home Consumer Information
Presentation by Office of Long-Term Care Ombudsman
Presentation by Office of Statewide Public Guardian
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SUMMARY ANALYSIS

HB 399 provides for increased penalties for offenses committed against an elderly or disabled victim as

follows:

The Cri

The bill provides for the reclassification of all felony offenses committed against an elderly person or
disabled adult regardless of whether the offender was aware of the age or infirmity of the victim. Under
this provision, a felony committed against an elderly or disabled victim will be reclassified as follows: a
third degree felony will be reclassified to a second degree felony; a second degree felony will be
reclassified to a first degree felony and a first degree felony will be reclassified to a first degree felony
punishable by a life sentence. This will have the affect of increasing the maximum sentence which can
be imposed for the offense.

The bill also removes language that was adopted during the 2002 session which specifically applied to
theft offenses committed against a victim age 65 or older. The bill replaces this language by providing
that if the funds, assets, or property involved in a theft from a person 65 years of age or older is valued
at $10,000 or more, the court must impose a mandatory minimum sentence of three years
imprisonment.

The bill also amends the section of statute relating to exploitation of an elderly person or disabled adult
to provide that if the funds, assets, or property involved in the exploitation of the elderly person or
disabled adult is valued at $10,000 or more, the court must sentence the offender to a mandatory
minimum sentence of three years imprisonment. .

minal Justice Impact Conference met on January 9, 2006 to consider the prison bed impact of this bill

on the Department of Corrections and determined that the bill could potentially have a significant impact on the
prison bed population at the Department of Corrections. See Fiscal Comments section.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government: The bill increases the sanctions for offenses committed against elderly
persons and disabled adults and will require the imposition of minimum mandatory sentences in certain
circumstances.

Promote personal responsibility: The bill reclassifies the degree of felony offenses committed against
elderly persons and disabled adults.

B. EFFECT OF PROPOSED CHANGES:

Reclassification of all felony offenses committed against elderly or disabled: Currently, section
775.085, F.S. provides that the penalty for any felony or misdemeanor must be reclassified’ if the
commission of the offense evidences prejudice based on the race, color, ancestry, ethnicity, religion,
sexual orientation, national origin, mental or physical disability or advanced age of the victim. The term
advanced age is defined to mean that the victim is older than 65 years of age.

HB 399 creates section 775.0847 which provides for the reclassification of felony offenses committed
upon:

1. a person 65 years of age or older,;

2. a person 60 years of age or older? who is suffering from the infirmities of aging as manifested by
advanced age or organic brain damage, or other physical, mental or emotional dysfunction, to
the extent that the ability of the person to provide adequately for the person’s own care or
protection is impaired; or

3. adisabled adult® which is defined as a person 18 years of age or older who suffers from a
condition of physical or mental incapacitation due to a developmental disability, organic brain
damage, mental iliness, or who has one or more physical or mental limitations that restrict the
person’s ability to perform the normal activities of daily living

HB 399 provides that a felony offense committed against a victim listed above will be reclassified
regardless of whether the offender knew or had reason to know the age, infirmity or disability of the
victim as follows: '

e A third degree felony will be reclassified to a second degree felony.

e A second degree felony will be reclassified to a first degree felony.

o A first degree felony will be reclassified to a felony of the first degree, punishable by life
imprisonment. ‘

The reclassification of these offenses will have the effect of increasing the maximum sentence that a
judge can impose for the offense. The maximum sentence for a third degree felony is five years
imprisonment; for a second degree felony is fifteen years imprisonment and for a first degree felony is
thirty years imprisonment.*

' Under the section, a second degree misdemeanor is reclassified as a first degree misdemeanor; a first degree
misdemeanor is reclassified as a third degree felony; a third degree felony will be reclassified to a second degree felony; a
second degree felony will be reclassified to a first degree felony and a first degree felony will be reclassified to a felony of
the first degree, punishable by life imprisonment.

2 This definition is contained in s. 825.101(5), F.S.

® This definition is contained in s. 825.101(4), F.S.

4s.775.082, F.S.
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Assault or Battery on Victim Age 65 or Older: Currently, section 784.08 provides that when a person is
charged with committing assault®, aggravated assault®, battery’ or aggravated battery® against a victim
age 65 or older, the assault of battery offense is reclassified as follows:

e In the case of assault, from a misdemeanor of the second degree to a misdemeanor of the first
degree.

¢ In the case of battery, from a misdemeanor of the first degree to a felony of the third degree.

e In the case of aggravated assault, from a felony of the third degree to a felony of the second
degree.

¢ Inthe case of aggravated battery, from a felony of the second degree to a felony of the first
degree.

The section also applies a three year minimum mandatory sentence® against an offender who has been
convicted of aggravated assault or aggravated battery against an elderly person.

HB 399 amends this section to remove the reclassification for aggravated assault and aggravated
battery offenses committed against an elderly person, presumably because the newly created s.
775.0847, F.S. (discussed above) will cover those felony reclassifications.

Theft: The theft statute, section 812.014, F.S. provides the following:

A person commits theft if he or she knowingly obtains or uses or endeavors to obtain or to use, the
property of another with intent to either temporarily or permanently:

1. Deprive the other person of a right to the property or a benefit from the property or

2. Appropriate the property to his or her own use or to the use of any person not entitied to
the use of the property.

Theft of property valued between $100 and $300 is considered “petit theft” and is a first degree
misdemeanor. Theft of property worth between $300 and $20,000 is a third degree felony.’® Theft of
property worth more than $20,000, but less than $100,000, is a second degree felony. Theft of
property worth more than $100,000 is a first degree felony.

> An assault is an intentional, unlawful threat by word or act to do violence to the person of another, coupled with an
apparent ability to do so, and doing some act which creates a well-founded fear in such other person that such violence is
|mm|nent § 784.011, F.S.

® An aggravated assault is an assault with a deadly weapon without intent to kill or with an intent to commit a felony. §
784 021, F.S.

" A battery occurs when a person actually and intentionally touches or strikes another person against the will of the other
or intentionally causes bodily harm to another person. § 784.03, F.S

8 An aggravated battery occurs when a person in committing battery intentionally or knowingly causes great bodily harm,
permanent disability, or permanent disfigurement; or uses a deadly weapon. Aggravated battery also occurs if the victim
of the battery was pregnant at the time of the offense and the offender knew or should have known that the victim was
Eregnant § 784.045, F.S.

This provision in contained in s. 784.08(1), F.S.
1% within the third degree felony theft category, the value of the stolen property is further divided and are assigned
different rankings in the offense severity ranking chart of the Criminal Punishment Code. Theft of property valued at more
than $300 and less than $5,000 is a Level 2 offense. Theft of property valued at $5,000 but less than $10,000 is a Level 3
offense. Theft of property worth more than $10,000 but less than $20,000 is a Level 4 offense. Thus, while the maximum
penalty for a theft of any amount of property between $300 and $20,000 would have the same maximum sentence of five
years in prison, the lowest permissible sentence would depend on the value of the property.
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During the 2002 session, legislation passed'’ which specifically applied to theft offenses committed
against a victim age 65 or older when the offender knows or has reason to believe that the victim is
over the age of 65, as follows:

1. If the “funds, assets, or property involved in the theft” from a person over 65 are valued at
$50,000 or more, the offense is a first degree felony.

2. If the funds, assets or property involved in the theft from a person over 65 is valued at $10,000
or more but less than $50,000, the offense is a second degree felony.

3. If the funds, assets or property involved in the theft from a person over 65 is valued at $300 or
more but less than $10,000, the offense is a third degree felony.

Section 812.0145 also ranked the newly created theft offenses in the offense severity ranking chart of
the Criminal Punishment Code. Theft of between $300 and $10,000 was ranked in level 3, theft of
betwee1r:12 $10,000 and $50,000 was ranked in level 5 and theft of more than $100,000 was ranked in
level 7.

HB 399 removes most of the language that was adopted during the 2002 session relating to theft from
an elderly person. The bill replaces this language by providing that if the funds, assets, or property
involved in a theft from a person 65 years of age or older is valued at $10,000 or more, the court must
impose a mandatory minimum sentence of three years imprisonment. The bill further provides that the
minimum mandatory sentence does not apply to the theft of one or more motor vehicles, regardless of
their value.

Exploitation of Elderly or Disabled Adult: Currently, section 825.103 provides penalties for the
exploitation of an elderly person or disabled adult as follows:

(1) “Exploitation of an elderly person or disabled adult” means:

(a) Knowingly, by deception or intimidation, obtaining or using, or endeavoring to obtain or use,
an elderly person's or disabled adult's funds, assets, or property with the intent to temporarily or
permanently deprive the elderly person or disabled adult of the use, benefit, or possession of
the funds, assets, or property, or to benefit someone other than the elderly person or disabled
adult, by a person who:

1. Stands in a position of trust and confidence with the elderly person or disabled adult;
or
2. Has a business relationship with the elderly person or disabled adult; or

(b) Obtaining or using, endeavoring to obtain or use, or conspiring with another to obtain or use
an elderly person's or disabled adult's funds, assets, or property with the intent to temporarily or
permanently deprive the elderly person or disabled adult of the use, benefit, or possession of
the funds, assets, or property, or to benefit someone other than the elderly person or disabled
adult, by a person who knows or reasonably should know that the elderly person or disabled
adult lacks the capacity to consent.

(2)(a) If the funds, assets, or property involved in the exploitation of the elderly person or
disabled adult is valued at $100,000 or more, the offender commits a felony of the first degree.

" Chapter 2002-162; Passed as HB 835 by Rep. Gardiner.

125.921.0022, F.S. The lowest permissible sentence for an offense ranked in level 3 or level five of the offense severity
ranking chart is any non-state prison sanction. The lowest permissible sentence for an offense ranked in level 7 of the
offense severity ranking chart is 21 months in state prison. The maximum sentence for a third degree felony is five years
in prison, for a second degree felony is fifteen years in prison and for a first degree felony is thirty years in prison. s.

775.082, F.S.
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(b) If the funds, assets, or property involved in the exploitation of the elderly person or disabled
adult is valued at $20,000 or more, but less than $100,000, the offender commits a felony of the
second degree.

(c) If the funds, assets, or property involved in the exploitation of an elderly person or disabled
adult is valued at less than $20,000, the offender commits a felony of the third degree.

The bill amends this section to provide that if the funds, assets, or property involved in the exploitation
of the elderly person or disabled adult is valued at $10,000 or more, the court must sentence the
offender to a mandatory minimum sentence of three years imprisonment.

The bill also makes corresponding changes to section 775.0877, F.S. relating to mandatory orders for
HIV testing in cases involving certain assault and battery offenses and to section 921.0022, F.S.,
relating to the offense severity ranking chart of the Criminal Punishment Code.

C. SECTION DIRECTORY:

Section 1. Provides that the act may be cited as “The Seniors’ Safety Act”.

Section 2. Creates s. 775.0847, F.S.; providing for reclassification of felony offenses committed against
elderly or disabled person.

Section 3. Amends s. 784.08, F.S.; relating to assault or battery on persons 65 years of age or older.
Section 4. Amends s. 812.0145, F.S.; relating to theft from persons 65 years of age or older.

Section 5. Amends s. 825.103, F.S_; relating to exploitation of an elderly person or disabled adult.
Section 6. Amends s. 775.0877; relating to criminal transmission of HIV; changing cross-reference.

Section 7. Amends s. 921.0022, F.S.; making corresponding changes to offense severity ranking chart of
Criminal Punishment Code.

Section 8. Provides effective date of July 1, 2006.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

The Criminal Justice Impact Conference met on January 9, 2006 to consider the prison bed impact
of this bill on the Department of Corrections. The conference determined that the bill could
potentially have a significant impact on the prison bed population at the Department of Corrections.
The bill provides for the reclassification of all felony offenses committed against an elderly or
disabled victim, regardless of whether the offender knew the age, infirmity or disability of the victim.
It is not possible to determine how many felonies are committed against a victim age 65 or older in
Florida each year. However, approximately 17.5 percent of the state population of 16.9 million is
age 65 or older. The bill also requires the imposition of a mandatory minimum three year prison
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sentence for the offense of theft against an elderly person and the offense of exploitation of an
elderly person or disabled adult.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill appears to be exempt from the requirements of Article VII, Section 18 of the Florida
Constitution because it is a criminal law.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
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HB 399 2006

1 A bill to be entitled

2 An act relating to criminal offenses; providing a short

3 title; creating s. 775.0847, F.S.; providing for the

4 reclassification of felonies committed against the elderly
5 or disabled; amending s. 784.08, F.S.; providing for the

6 reclassification of misdemeanors committed against persons
7 65 years of age or older; amending s. 812.0145, F.S.;

8 providing for a mandatory term of imprisonment for certain
9 thefts against persons 65 years of age or older; amending
10 s. 825.103, F.S8.; providing for a mandatory term of
11 imprisonment for certain acts of exploitation against an
12 elderly person or disabled adult; amending ss. 775.0877
13 and 921.0022, F.S., relating to orders for HIV testing for
14 certain offenses and the sentencing guidelines; revising
15 an offense description and conforming cross-references to
16 changes made by the act; providing an effective date.

17

18| Be It Enacted by the Legislature of the State of Florida:

19

20 Section 1. This act may be cited as "The Seniors' Safety
21| Act." )

22 Section 2. Section 775.0847, Florida Statutes, is created

23 to read:
24 775.0847 Felonies committed against the elderly or

25| disabled; reclassification of offenses.--Whenever a person is

26 charged with committing a felony offense upon a person 65 years

27 of age or older or an elderly person or disabled adult as

28 defined in chapter 825, regardless of whether the person charged
Page 1of 51
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29| knew or had reason to know the age, infirmity, or disability of

30| the victim, the offense for which the person is charged shall be

31 reclassified as follows:

32 (1) In the case of a felony of the third degree, the

33 offense is reclassified to a felony of the second degree.

34 (2) 1In the case of a felony of the second degree, the

35 offense is reclassified to a felony of the first degree.

36 (3) In the case of a felony of the first degree, the

37| offense is reclassified to a felony of the first degree,

38| punishable by life imprisonment.

39 Section 3. Subsection (2) of section 784.08, Florida

40| Statutes, is amended to read:

41 784 .08 Assault or battery on persons 65 years of age or

42| older; reclassification of offenses; minimum sentence.--

43 (2) Whenever a person is charged with committing an

44 assault eor aggravetedassauwtt or a battery eraggravated battery
45| upon a person 65 years of age or older, regardless of whether

46 the person charged knew he—e¥—she knows or had kas reason to

47| know the age of the victim, the offense for which the person is

48 charged shall be reclassified as follows:

49 {ar—Inthe caseof aggravated-bottery— from o felony-of
50| £he seccond-degree—toa felonyof the first degree—
51 bo)—In-the ease of oggravated assautt— fromo—felony—of
52| +he third degree—to o felony of—the second degree—
53 (a)4e}> In the case of battery, from a misdemeanor of the

54 first degree to a felony of the third degree.

55 (b)4&> In the case of assault, from a misdemeanor of the

56 second degree to a misdemeanor of the first degree.

Page 2 of 51
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HB 399 2006

57 Section 4. Section 812.0145, Florida Statutes, is amended

58 to read:

59 812.0145 Theft from persons 65 years of age or older;
60 penalties xeelassification—ofoffenses.--
61 (1) A person who 1s convicted of theft of more than $1,000

62 from a person 65 years of age or older shall be ordered by the
63| sentencing judge to make restitution to the victim of such

64 offense and to perform up to 500 hours of community service

65| work. Restitution and community service work shall be in

66| addition to any fine or sentence which may be imposed and shall
67| not be in lieu thereof.

68 (2) Notwithstanding any other law, if the funds, assets,

69| or property involved in a theft from a person 65 years of age or

70 older is valued at $10,000 or more, the court shall sentence the

71| offender to a mandatory minimum term of imprisonment of 3 vears.

72 However, the mandatory term of imprisonment does not apply to

73 the theft of one or more motor vehicles, regardless of

74| associated value. Whenever-—a person—isechargedwith commitEing

75| theft—from o person—6Syears—of age or-older;—whenheor—she

76| knows—eor has reason—tobelieve that the ietim was 65—years—ef

77| age—or older—the offense for—which the persen—is charged shalt
78| bereelassified asfellows:

79 (a) This subsection does not prevent a court from imposing

80 a greater sentence of incarceration as authorized by law. FH—*%he
81| £unds—asscts—or property invelved in the theft from o person
82| &5—years—eof age or older is valuedat—$50,0060—ormore,—the
83| effendercommits—a felony of -Ehefirst degree,—punishable a6
84| provided—in—s5—F45-082+—-5—F+5-083—o0r 55— FF>-084~
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HB 399 2006

85 (b) If the minimum mandatory term of imprisonment imposed

86 under this section exceeds the maximum sentence authorized by s.

87 775.082, s. 775.084, or the Criminal Punishment Code under

88 chapter 921, the mandatory minimum sentence must be imposged. If

89| the mandatory minimum term of imprisonment under this section is

90 less than the sentence authorized by s. 775.082, s. 775.084, or

91 the Criminal Punishment Code under chapter 921, the sentence

92 imposed by the court must include the mandatcory minimum term of

93 imprisonment required in this subsection. Ff—the funds—assetss

94

S5

96

97

98

99
100
101| +he—third degree—punishableasprovided—in s—F45-882—o—
102 75083 —0¥r——s—F+5-084~

103 Section 5. Subsections (3) and (4) are added to section
104 825.103, Florida Statutes, to read:

105 825.103 Exploitation of an elderly person or disabled
106| adult; penalties.--

107 (3) Notwithstanding any other law, if the funds, assets,

108 or property involved in the exploitation of an elderly person or

109 a_disabled adult is wvalued at $10,000 or more, the court shall

110 sentence the offender to a mandatory minimum term of

111 imprisonment of 3 vears.

112 (4) If the minimum mandatory term of imprisonment imposed
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113| wunder subsection (3) exceeds the maximum sentence authorized by

114 s. 775.082, s. 775.084, or the Criminal Punishment Code under

115 chapter 921, the mandatory minimum sentence must be imposed. If

116| the mandatory minimum term of imprisonment under this section is

117 less than the sentence authorized by s. 775.082, s. 775.084, or

118| the Criminal Punishment Code under chapter 921, the sentence

119 imposed by the court must include the mandatory minimum term of

120 imprisonment reguired in subsection (3). This subsection does

121 not prevent a court from imposing a greater sentence of

122 incarceration as authorized by law.

123 Section 6. Subsection (1) of section 775.0877, Florida

124 Statutes, is amended to read:

125 775.0877 Criminal transmission of HIV; procedures;

126| penalties.--

127 (1) In any case in which a person has been convicted of or
128| has pled nolo contendere or guilty to, regardless of whether
129| adjudication is withheld, any of the following offenses, or the
130 attempt thereof, which offense or attempted offense involves the

131 transmission of body fluids from one person to another:

132 (a) Section 794.011, relating to sexual battery,
133 (b) Section 826.04, relating to incest,
134 (c) Section 800.04(1), (2), and (3), relating to lewd,

135| lascivious, or indecent assault or act upon any person less than

136 16 years of age,

137 (d) Sections 784.011, 784.07(2) (a), and 784.08(2) (b)
138| #84-08{2)++{e), relating to assault,
139 (e) Sections 784.021 and+ 784.07(2) (¢), ard—784-0823{b)}+
140 relating to aggravated assault,
Page 5 of 51
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HB 399 2006
141 (f) Sections 784.03, 784.07(2) (b), and 784.08(2) (a)
142| 284-—08{23+4e}, relating to battery,
143 (g) Sections 784.045 and+ 784.07(2) (d), and—784-08{2{a)+
144| relating to aggravated battery,
145 (h) Section 827.03(1), relating to child abuse,
146 (i) Section 827.03(2), relating to aggravated child abuse,
147 (j) Section 825.102(1), relating to abuse of an elderly

148| person or disabled adult,

149 (k) Section 825.102(2), relating to aggravated abuse of an

150| elderly person or disabled adult,

151 (1) Section 827.071, relating to sexual performance by

152| person less than 18 years of age,

153 (m) Sections 796.03, 796.07, and 796.08, relating to

154| prostitution, or

155 (n) Section 381.0041(11) (b), relating to donation of

156| blood, plasma, organs, skin, or other human tissue,

157

158 the court shall order the offender to undergo HIV testing, to be

159‘ performed under the direction of the Department of Health in

160| accordance with s. 381.004, unless the offender has undergone

161| HIV testing voluntarily or under pursuant—te procedures

162| established in s. 381.004(3) (h)6. or s. 951.27, or any other

163| applicable law or rule providing for HIV testing of criminal

164| offenders or inmates, subsequent to her or his arrest for an

165| offense enumerated in paragraphs (a)-(n) for which she or he was

166| convicted or to which she or he pled nolo contendere or guilty.

167 The results of an HIV test performed on an offender under

168| pursuant—+te this subsection are not admissible in any criminal
Page 6 of 51
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169| proceeding arising out of the alleged offense.

170 Section 7. Paragraphs (b), (c¢), (d), (e), (f), and (g) of
171 subsection (3) of section 921.0022, Florida Statutes, are

172| amended to read:

173 921.0022 Criminal Punishment Code; offense severity

174| ranking chart.--

175 (3) OFFENSE SEVERITY RANKING CHART
Florida Felony
176
Statute Degree Description
177
(b) LEVEL 2
178
370.12(1) (e) 3. 3rd Possession of 11 or fewer marine
turtle eggs in violation of the
Marine Turtle Protection Act.
179
370.12(1) (e) 4. 3rd Possession of more than 11 marine
turtle eggs in violation of the
Marine Turtle Protection Act.
180
403.413(5) (c) 3rd Dumps waste litter exceeding 500
lbs. in weight or 100 cubic feet
in volume or any quantity for
commercial purposes, or hazardous
waste.
181
517.07 3rd Registration of securities and

furnishing of prospectus
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required.

182
590.28(1) 3rd Intentional or reckless burning

of lands Willful —wmalicious—o¥

183
784.05(3) 3rd Storing or leaving a loaded

firearm within reach of minor who
uses it to inflict injury or
death.

184
787.04 (1) 3rd In violation of court order,

take, entice, etc., minor beyond
state limits.

185
806.13 (1) (b)3. 3rd Criminal mischief; damage $1,000

or more to public communication
or any other public service.

186
810.061(2) 3rd Impairing or impeding telephone

or power to a dwelling;
facilitating or furthering
burglary.

187
810.09(2) (e) 3rd Trespassing on posted commercial

horticulture property.

188 :
812.014(2) (c)1 3rd Grand theft, 3rd degree; $300 or

more but less than $5,000.
189
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812.014 (2) (4) 3rd Grand theft, 3rd degree; $100 or
more but less than $300, taken
from unenclosed curtilage of
dwelling.

190
812.015(7) 3rd Possession, use, or attempted use

of an antishoplifting or
inventory control device
countermeasure.

191
817.234(1) (a)2 3rd False statement in support of

insurance claim.

192
817.481(3) (a) 3rd Obtain credit or purchase with

false, expired, counterfeit,
etc., credit card, value over
$300.

193
817.52(3) 3rd Failure to redeliver hired

vehicle.

194
817.54 3rd With intent to defraud, obtain

mortgage note, etc., by false
representation.

195
817.60(5) 3rd Dealing in credit cards of

another.

196
817.60(6) (a) 3rd Forgery; purchase goods, services

with false card.
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197

817.61 3rd Fraudulent use of credit cards
over $100 or more within 6
months.

198 .

826.04 3rd Knowingly marries or has sexual
intercourse with person to whom
related.

199
831.01 3rd Forgery.
200

831.02 3rd Uttering forged instrument;

' utters or publishes alteration
with intent to defraud.
201

831.07 3rd Forging bank bills, checks,

drafts, or promissory notes.
202 ,

831.08 3rd Possessing 10 or more forged

notes, bills, checks, or drafts.
203

831.09 3rd Uttering forged notes, bills,
checks, drafts, or promissory
notes.

204

831.11 3rd Bringing into the state forged
bank bills, checks, drafts, or
notes.

205
832.05(3) (a) 3rd Cashing or depositing item with
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intent to defraud.
206
843.08 3rd Falsely impersonating an officer.
207
893.13(2) (a)2. 3rd Purchase of any s. 893.03(1) (c),
(2) (c)1., (2)(c)2., (2)(c)3.,
(2) (e)5., (2)(c)6., (2)(c)7.,
(2) (¢)8., (2)(c)9., (3), or (4)
drugs other than cannabis.
208
893.147(2) 3rd Manufacture or delivery of drug
paraphernalia.
209
(c) LEVEL 3
210
119.10(2) (b) 3rd Unlawful use of confidential
information from police reports.
211
316.066(3) 3rd Unlawfully obtaining or using
(d) - (£) confidential crash reports.
212
316.193(2) (b) 3rd Felony DUI, 3rd conviction.
213
316.1935(2) 3rd Fleeing or attempting to elude
law enforcement officer in patrol
vehicle with siren and lights
activated.
214
319.30(4) 3rd Pogsession by junkyard of motor
vehicle with identification
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number plate removed.

215
319.33(1) (a) 3rd- Alter or forge any certificate of

title to a motor vehicle or
mobile home.

216
319.33(1) (c) 3rd Procure or pass title on stolen

vehicle.

217
319.33(4) 3rd With intent to defraud, possess,

sell, etc., a blank, forged, or
unlawfully obtained title or
registration.

218
327.35(2) (b) 3rd Felony BUTI.

219
328.05(2) - 3rd Possess, sell, or counterfeit

fictitious, stolen, or fraudulent
titles or bills of sale of
vessels.

220 ,
328.07(4) 3rd Manufacture, exchange, or possess

vessel with counterfeit or wrong
ID number.

221
370.12(1) (e) 5. 3rd Taking, disturbing, mutilating,

destroying, causing to be
destroyed, transferring, selling,
offering to sell, molesting, or

harassing marine turtles, marine
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turtle eggs, or marine turtle
nests in violation of the Marine
Turtle Protection Act.

222
370.12(1) (e) 6. 3rd Soliciting to commit or

conspiring to commit a violation
of the Marine Turtle Protection
Act.

223
376.302(5) 3rd Fraud related to reimbursement

for cleanup expenses under the
Inland Protection Trust Fund.

224
400.903 (3) 3rd Operating a clinic without a

license or filing false license
application or other required
information.

225
440.105(3) (b) 3rd Receipt of fee or consideration

without approval by judge of
compensation claims.

226
440.1051(3) 3rd False report of workers'

compensation fraud or retaliation
for making such a report.

227
501.001(2) (b) 2nd Tampers with a consumer preduct

or the container using materially
false/misleading information.

228
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624.401(4) (a) 3rd Transacting insurance without a
certificate of authority.
229
624.401(4) (b)1. 3rd Transacting insurance without a
certificate of authority; premium
collected less than $20,000.
230
626.902(1) 3rd Representing an unauthorized
(a) & (b) ingurer.
231
697.08 3rd Equity skimming.
232
790.15(3) 3rd Person directs another to
' discharge firearm from a vehicle.
233
796.05(1) 3rd Live on earnings of a prostitute.
234
806.10(1) 3rd Maliciougly injure, destroy, or
interfere with vehicles or
equipment used in firefighting.
235
806.10(2) 3rd ' Interferes with or assaults
firefighter in performance of
duty.
236 ,
810.09(2) (c) 3rd Trespass on property other than
structure or conveyance armed
with firearm or dangerous weapon.
237
812.014 (2) (c)2. 3rd Grand theft; $5,000 or more but

Page 14 of 51

CODING: Words stricken are deletions; words underlined are additions.
hb0399-00



F L ORIDA H O U 8§ E O F R EPRESENTATI V E S

HB 399 2006
less than $10,000.
238
812083423 te) 3¥d Theftfromperson 65 years—of age
er—older+ $300—or more but less
J&h‘&ﬁ-—$—1—979'9'9—.
239
815.04 (4) (b) 2nd Computer offense devised to
defraud or obtain property.
240
817.034(4) (a)3 3rd Engages in scheme to defraud
(Florida Communications Fraud
Act), property valued at less
than $20,000.
241
817.233 3rd Burning to defraud insurer.
242
817.234(8) 3rd Unlawful solicitation of persons
(b) - (c) involved in motoxr vehicle
accidents.
243
817.234(11) (a) 3rd Insurance fraud; property value
less than $20,000.
244
817.236 3rd Filing a false motor vehicle
insurance application.
245
817.2361 3rd Creating, marketing, or
presenting a false or fraudulent
motor vehicle insurance card.
246

Page 15 of 51

CODING: Words stricken are deletions; words underlined are additions.
hb0399-00



F L ORTIDA H O U S E O F R EPRESENTATIVE S

HB 399 2006
817.413(2) 3rd Sale of used goods as new.
247
817.505(4) 3rd Patient brokering.
248
828.12(2) 3rd Tortures any animal with intent
to inflict intense pain, serious
physical injury, or death.
249
831.28(2) (a) 3rd Counterfeiting a payment
instrument with intent to defraud
or possessing a counterfeit
payment instrument.
250
831.29 2nd Possession of instruments for
counterfeiting drivers' licenses
or identification cards.
251
838.021(3) (b) 3rd Threatens unlawful harm to public
servant.
252
843.19 3rd Injure, disable, or kill police
dog or horse.
253
860.15(3) 3rd Overcharging for repairs and
parts.
254
870.01(2) 3rd Riot; inciting or encouraging.
255
893.13 (1) (a)2. 3rd Sell, manufacture, or deliver
cannabis (or other s.
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893.03(1) (c), (2)(c)1., (2)(c)2.,
(2) (c)3., (2)(c)5., (2)(c)6.,

(2) (c)7., (2)(c)8., (2)(c)9.,
(3), or {(4) drugs).

256
893.13 (1) (d) 2. 2nd Sell, manufacture, or deliver s.

893.03(1) (c¢), (2)(c)1., (2)(c)2.,
(2) (¢)3., (2)(c)5., (2)(c)6.,

(2) ()7., (2)(c)8., (2)(c)9.,
(3), or (4) drugs within 1,000
feet of university.

257
893.13(1) (f)2. 2nd Sell, manufacture, or deliver s.

893.03(1) (c), (2)(c)1l., (2)(x)2.,
(2) (¢)3., (2)(c)5., (2)(e)6.,

(2) (¢)7., (2)(c)8., (2)(c)9.,

(3), or (4) drugs within 1,000
feet of public housing facility.

258
893.13(6) (a) 3rd Possession of any controlled

substance other than felony
possession of cannabis.

259
893.13(7) (a)8. 3rd Withhold information from

practitioner regarding previous
receipt of or prescription for a
controlled substance.

260
893.13(7) (a) 9. 3rd Obtain or attempt to obtain
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controlled substance by fraud,
forgery, misrepresentation, etc.

261
893.13(7) (a)1l0. 3rd Affix false or forged label to

package of controlled substance.

262
893.13(7) (a)1ll. 3rd Furnish false or fraudulent

material information on any
document or record required by
chapter 893.

263
893.13(8) (a)1l. 3rd Knowingly assist a patient, other

person, or owner of an animal in
obtaining a controlled substance
through deceptive, untrue, or
fraudulent representations in or
related to the practitioner's
practice.

264
893.13(8) (a)2. 3rd Employ a trick or scheme in the

practitioner's practice to assist
a patient, other person, Or owner
of an animal in obtaining a
controlled substance.

265
893.13(8) (a)3. 3rd Knowingly write a prescription

for a controlled substance for a
fictitious person.

266
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893.13(8) (a)4. 3rd Write a prescription for a
controlled substance for a
patient, other person, or an
animal if the sole purpose of
writing the prescription is a

monetary benefit for the

practitioner.
267
918.13(1) (a) 3rd Alter, destroy, or conceal
investigation evidence.
268
944 .47 3rd Introduce contraband to
(1) (a)1l.-2. correctional facility.
269
944.47(1) (c) 2nd Possess contraband while upon the
grounds of a correctional
institution.
270
985.3141 3rd Escapes from a juvenile facility
(secure detention or residential
commitment facility).
271
(d) LEVEL 4
272

316.1935(3) (a) 2nd Driving at high speed or with
wanton disregard for safety while
fleeing or attempting to elude
law enforcement officer who is in

a patrol vehicle with siren and
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lights activated.
273
499.0051(1) 3rd Failure to maintain or deliver
pedigree papers.
274
499.0051(2) 3rd Failure to authenticate pedigree
papers.
275
499.0051(s6) 2nd Sale or delivery, or possession
with intent to sell, contraband
legend drugs.
276
784 .07(2) (b) 3rd Battery of law enforcement
officer, firefighter, intake
officer, etc.
277
784 .074 (1) (c) 3rd Battery of sexually wviolent
predators facility staff.
278
784 .075 3rd Battery on detention or
commitment facility staff.
279
784.078 3rd Battery of facility employee by
throwing, tossing, or expelling
certain fluids or materials.
280
784.08(2) (a)+e>+ 3rd Battery on a person 65 years of
age or older.
281
784.081(3) 3rd Battery on specified official or
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employee.

282
784 .082(3) 3rd Battery by detained person on

visitor or other detainee.

283
784.083(3) 3rd Battery on code inspector.

284
784.085 3rd Battery of child by throwing,

tossing, projecting, or expelling
certain fluids or materials. -

285
787.03(1) 3rd Interference with custody;

wrongly takes child from
appointed guardian.

286
787.04(2) 3rd Take, entice, or remove child

beyond state limits with criminal
intent pending custody
proceedings.

287
787.04 (3) 3rd Carrying child beyond state lines

with criminal intent to avoid
producing child at custody
hearing or delivering to
designated person.

288
790.115(1) 3rd Exhibiting firearm or weapon

within 1,000 feet of a school.

289
790.115(2) (b) 3rd Possessing electric weapon or
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device, destructive device, or
other weapon on school property.

290

790.115(2) (c) 3rd Possessing firearm on school

property.
291

800.04(7) (d) 3rd Lewd or lascivious exhibition;

offender less than 18 years.
292

810.02(4) (a) 3rd Burglary, or attempted burglary,
of an unoccupied structure;
unarmed; no assault or battery.

293

810.02(4) (b) 3rd Burglary, or attempted burglary,
of an unoccupied conveyance;
unarmed; no assault or battery.

294
810.06 3rd Burglary; possession of tools.
295

810.08(2) (¢) 3rd Trespass on property, armed with

firearm or dangerous weapon.
296

812.014 (2) (¢)3. 3rd Grand theft, 3rd degree $10,000

or more but less than $20,000.
297

812.014 3rd Grand theft, 3rd degree, a will,

(2) (c)4.-10. firearm, motor vehicle,
livestock, etc.

298
812.0195(2) 3rd Dealing in stolen property by use
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of the Internet; property stolen
$300 or more.

296
© 817.563 (1) 3rd Sell or deliver substance other

than controlled substance agreed
upon, excluding s. 893.03(5)
drugs.

300
817.568(2) (a) 3rd Fraudulent use of personal

identification information.

301
817.625(2) (a) 3rd Fraudulent use of scanning device

or reencoder.

302
828.125(1) 2nd Kill, maim, or cause great bodily

harm or permanent breeding
disability to any registered
horse or cattle.

303
837.02(1) 3rd Perjury in official proceedings.

304
837.021(1) 3rd Make contradictory statements in

official proceedings.

305
838.022 3rd Official misconduct.

306
839.13(2) (a) 3rd Falsifying records of an

individual in the care and
custody of a state agency.

307
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839.13(2) () 3rd Falsifying records of the
Department of Children and Family
Services.

308
843.021 3rd Possession of a concealed

handcuff key by a person in
custody.

309
843.025 3rd Deprive law enforcement,

correctional, or correctional
probation officer of means of
protection or communication.

310
843.15(1) (a) 3rd Failure to appear while on bail

for felony (bond estreature or
bond jumping) .

311
874.05(1) 3rd Encouraging or recruiting another

to join a criminal street gang.

312
893.13(2) (a)l. 2nd Purchase of cocaine (or other s.

893.03(1) (a), (b), or (4),
(2) (a), (2)(b), or (2)(c)4.
drugs) .

313
914.14 (2) 3rd Witnesses accepting bribes.

314
914.22(1) 3rd Force, threaten, etc., witness,

victim, or informant.

315
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914.23(2) 3rd Retaliation against a witness,
victim, or informant, no bodily
injury.
316 :
918.12 3rd Tampering with jurors.
317
934.215 3rd Use of two-way communications
device to facilitate commission
of a crime.
318
(e) LEVEL 5
319
316.027(1) (a) 3rd . Accidents involving personal
injuries, failure to stop;
leaving scemne.
320
316.1935(4) (a) 2nd Aggravated fleeing or eluding.
321
322.34(6) 3rd Careless operation of motor
vehicle with suspended license,
resulting in death or serious
bodily injury.
322
327.30(5) 3rd Vessel accidents involving
personal injury; leaving scene.
323
381.0041 3rd Donate blood, plasma, or organs
(11) (b) knowing HIV positive.
324 '
440.10(1) (9) 2nd Failure to obtain workers'
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compensation coverage.

325
440.105 (5) 2nd Unlawful solicitation for the

purpose of making workers'
compensation claims.

326
440.381(2) 2nd Submission of false, misleading,

or incomplete information with
the purpose of avoiding or
reducing workers' compensation
premiums.

327
624.401(4) (b)2. 2nd Transacting insurance without a

certificate or authority; premium
collected $20,000 or more but
less than $100,000.

328 :
626.902(1) (c) 2nd Representing an unauthorized

insurer; repeat offender.

329
790.01(2) 3rd Carrying a concealed firearm.

330
790.162 2nd Threat to throw or discharge

destructive device.

331
790.163 (1) 2nd False report of deadly explosive

or weapon of mass destruction.

332
790.221(1) 2nd Possession of short-barreled

shotgun or machine gun.
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333

790.23 2nd Felons in possession of firearms,
ammunition, or electronic weapons
or devices.

334

800.04 (6) (<) 3rd Lewd or lascivious conduct;

offender less than 18 years.
335

800.04(7) (c) 2nd Lewd or lascivious exhibition;

offender 18 years or older.
336

806.111(1) 3rd Possess, manufacture, or dispense
fire bomb with intent to damage
any structure or property.

337

812034523 {b) 2nd Theft from person 65 years—ef—age
er—eotder;—$106,000or more—but
tess—than$50-060—-

338 .

812.015(8) 3rd Retail theft; property stolen is
valued at $300 or more and one or
more specified acts.

338
812.019 (1) 2nd Stolen property; dealing in or
trafficking in.
340
812.131(2) (b) 3rd Robbery by sudden snatching.
341

812.16(2) 3rd Owning, operating, or conducting

a chop shop.
342
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817.034(4) (a)2. 2nd Communications fraud, wvalue
$20,000 to $50,000.

343
817.234(11) (b) 2nd Insurance fraud; property value

$20,000 or more but less than
$100,000.

344
817.2341(1), 3rd Filing false financial

(2) (a)&(3) (a) statements, making false entries
of material fact or false
statements regarding property
valueg relating to the solvency
of an insuring entity.

345
817.568(2) (b) 2nd Fraudulent use of personal

identification information; wvalue
of benefit, services received,
payment avoided, or amount of
injury or fraud, $5,000 or more
or use of personal identification
information of 10 or more
individuals.

346
817.625(2) (b) 2nd Second or subsequent fraudulent

use of scanning device or
reencoder.

347
825.1025(4) 3rd Lewd or lascivious exhibition in

the presence of an elderly person
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or disabled adult.

348
827.071(4) 2nd Possess with intent to promote

any photographic material, motion
picture, etc., which includes
gsexual conduct by a child.

349
827.071(5) 3rd Possess any photographic

material, motion picture, etc.,
which includes sexual conduct by
a child.

350
839.13(2) (b) 2nd Falsifying records of an

individual in the care and
custody of a state agency
involving great bodily harm or
death.

351
843.01 3rd Resist officer with violence to

person; resist arrest with
violence.

352
847.0137(2)&(3) 3rd Transmission of pornography by

electronic device or equipment.

353
847.0138(2)&(3) 3rd Transmission of material harmful

to minors to a minor by
electronic device or equipment.

354
874 .05 (2) 2nd Encouraging or recruiting another
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to join a criminal street gang;
second or subsequent offense.

355
893.13(1) (a) 1. 2nd Sell, manufacture, or deliver

cocaine (or other s.
893.03(1) (a), (1) (b), (1) (4),
(2) (a), (2)(b), or (2)(c)4.
drugs) .

356 . :
893.13(1) () 2. 2nd Sell, manufacture, or deliver

cannabis (or other s.

893.03(1) (c), (2)(e)1., (2)(c)2.,
(2) (e)3., (2)(c)5., (2)(c)6.,

(2) (¢)7., (2)(c)8., (2)(c)9.,
(3), or (4) drugs) within 1,000
feet of a child care facility,
school, or state, county, or
municipal park or publicly owned
recreational facility or
community center.

357
893.13(1) (d) 1. 1lst Sell, manufacture, or deliver

cocaine (or other s.
893.03(1) (a), (1) (b), (1) (d),
(2) (a), (2)(b), or (2)(c)4.
drugs) within 1,000 feet of
university.

358
893.13 (1) (e) 2. 2nd Sell, manufacture, or deliver

Page 30 of 51

CODING: Words stricken are deletions; words underlined are additions.
' hb0399-00



F L ORI DA H O U 8 E O F R EPRESENTATIVE S

HB 399 2006

cannabis or other drug prohibited
under s. 893.03(1) (c), (2)(c)l.,
(2) (e)2., (2)(c)3., (2)(c)5.,

(2) (c)6., (2)(c)7., (2)(c)8.,

(2) (¢)9., (3), or (4) within
1,000 feet of property used for
religious services or a specified

business site.

359
893.13(1) (f)1. 1st Sell, manufacture, or deliver

cocaine (or other s.

893.03(1) (a), (1)(b), (1)(d), or
(2) (a), (2)(b), or (2)(c)4.
drugs) within 1,000 feet of
public housing facility.

360
893.13(4) (b) 2nd Deliver to minor cannabis (or

other s. 893.03(1) (c), (2)(c)l.,
(2) (e)2., (2)(c)3., (2)(c)5.,
(2) (c)6., (2)(c)7., (2)(c)8.,
(2) (e)9., (3), or (4) drugs).

361
(f£) LEVEL 6

362
316.193(2) (b) 3rd Felony DUI, 4th or subsequent

conviction.

363
499.0051(3) 2nd Forgery of pedigree papers.

364
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499.0051 (4) 2nd Purchase or receipt of legend
drug from unauthorized person.
365
499.0051(5) 2nd Sale of legend drug to
unauthorized person.
366
775.0875 (1) 3rd Taking firearm from law
enforcement officer.
367
784.021(1) (a) 3rd Aggravated assault; deadly weapon
without intent to kill.
368
784.021(1) (b) 3rd Aggravated assault; intent to
commit felony.
369
784 .041 3rd Felony battery.
370 :
784.048(3) 3rd Aggravated stalking; credible
threat.
371
784.048(5) 3rd Aggravated stalking of person
under 16.
372
784.07(2) (c) 2nd Aggravated assault on law
enforcement officer.
373
784.074 (1) (b) 2nd Aggravated assault on sexually
violent predators facility staff.
374
FE408 {2+ 2rd Aggravatedassatnltton o person—65
years—of-ageor older—
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375

784.081(2) 2nd Aggravated assault on specified
official or employee.

376
784.082(2) 2nd Aggravated assault by detained

person on visitor or other
detainee.

377
784 .083(2) 2nd Aggravated assault on code

inspector.

378
787.02(2) 3rd False imprisonment; restraining

with purpose other than those in
s. 787.01.

379
790.115(2) (4) 2nd Discharging firearm or weapon on

school property.

380
790.161(2) 2nd Make, possess, or throw

destructive device with intent to
do bodily harm or damage
property.

381
790.164 (1) 2nd False report of deadly explosive,

weapon of mass destruction, or
act cof arson or violence to state
property.

382
790.19 2nd Shooting or throwing deadly

missiles into dwellings, vessels,
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or vehicles.

383
794 .011(8) (a) 3rd Solicitation of minor to

participate in sexual activity by
custodial adult.

384
794 .05 (1) 2nd Unlawful sexual activity with

specified minor.

385
800.04 (5) (d) 3rd Lewd or lascivious molestation;

victim 12 years of age or older
but less than 16 years; offender
less than 18 years.

386
800.04(6) (b) 2nd Lewd or lascivious conduct;

offender 18 years of age or
older.

387
806.031(2) 2nd Arson resulting in great bodily

harm to firefighter or any other
person.

388
810.02(3) () 2nd Burglary of occupied structure;

unarmed; no assault or battery.

389 .
812.014(2) (b)1. 2nd Property stolen $20,000 or more,

but less than $100,000, grand
theft in 2nd degree.

390
812.015(9) 2nd Retail theft; property stolen
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$300 or more; second or
subsequent conviction.

391

812.13(2) (c) 2nd Robbery, no firearm or other

weapon (strong-arm robbery) .
392

817.034(4) (a)l. 1st Communications fraud, value

greater than $50,000.
393

817.4821(5) 2nd Possess cloning paraphernalia
with intent to create cloned
cellular telephones.

394

825.102 (1) 3rd Abuse of an elderly person or

disabled adult.
395

825.102(3) (c) 3rd Neglect of an elderly person or

disabled adult.
396 ,

825.1025(3) 3rd Lewd or lascivious molestation of
an elderly person or disabled
adult.

397

825.103(2) (¢) 3rd Exploiting an elderly person or
disabled adult and property is
valued at less than $20,000.

398
827.03(1) 3rd Abuse of a child.
399
827.03(3) (c) 3rd Neglect of a child.
400
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827.071(2)&(3) 2nd Use or induce a child in a sexual
performance, or promote or direct
such performance.
401
836.05 2nd Threats; extortion.
402
836.10 2nd Written threats to kill or do
bodily injury.
403
843.12 3rd Aids or assists person to escape.
404
847.0135(2) 3rd Facilitates sexual conduct of or
with a minor or the visual
depiction of such conduct.
405
914 .23 2nd Retaliation against a witness,
victim, or informant, with bodily
injury.
406
944 .35(3) (a)2. 3rd Committing maliciocus battery upon
or inflicting cruel or inhuman
treatment on an inmate or
offender on community
supervision, resulting in great
bodily harm.
407
944 .40 2nd Escapes.
408
944 .46 3rd Harboring, concealing, aiding
escaped prisoners.
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409
944 .47(1) (a)5. 2nd Introduction of contraband
(firearm, weapon, or explosive)
into correctional facility.

410
951.22 (1) 3rd Intoxicating drug, firearm, or

weapon introduced into county
facility.

411
(g) LEVEL 7

412
316.027(1) (b) 2nd Accident involving death, failure

to stop; leaving scene.

413
316.193(3) (¢)2 3rd DUI resulting in serious bodily

injury.

414
316.1935(3) (b) 1st Causing serious bodily injury or

death to another person; driving
at high speed or with wanton
disregard for safety while
fleeing or attempting to elude
law enforcement officer who is in
a patrol vehicle with siren and
lights activated.

415
327.35(3) (c) 2. 3rd Vegssel BUI resulting in serious

bodily injury.

416
402.319(2) 2nd Misrepresentation and negligence
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or intentional act resulting in
great bodily harm, permanent
disfiguration, permanent
disability, or death.

417
409.920(2) 3rd Medicaid provider fraud.

418 v
456.065(2) 3rd Practicing a health care

profession without a license.

419
456.065(2) 2nd Practicing a health care

profession without a license
which results in serious bodily
injury.

420
458.327(1) 3rd Practicing medicine without a

license.

421
459.013 (1) 3rd Practicing osteopathic medicine

without a license.

422
460.411(1) 3rd Practicing chiropractic medicine

without a license.

423
461.012(1) 3rd Practicing podiatric medicine

without a license.

424
462.17 3rd Practicing naturopathy without a

license.

425
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463.015(1) 3rd Practicing optometry without a
license.
426
464.016 (1) 3rd Practicing nursing without a
license.
427
465.015(2) 3rd Practicing pharmacy without a
license.
428
466.026(1) 3rd Practicing dentistry or dental
hygiene without a license.
429
467.201 3rd Practicing midwifery without a
license.
430
468.366 3rd Delivering respiratory care
services without a license.
431
483.828 (1) 3rd Practicing as clinical laboratory
personnel without a license.
432
483.901(9) 3rd Practicing medical physics
without a license.
433
484.013(1) (<) 3rd Preparing or dispensing optical
devices without a prescription.
434
484.053 3rd Dispensing hearing aids without a
license.
435
494.0018(2) 1st Conviction of any wviolation of
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ss. 494.001-494.0077 in which the
total money and property
unlawfully obtained exceeded
$50,000 and there were five or
more victims.

436
560.123(8) (b)1. 3rd Failure to report currency or

payment instruments exceeding
$300 but less than $20,000 by
money transmitter.

437
560.125(5) (a) -3rd Money transmitter business by

unauthorized person, currency or
payment instruments exceeding
$300 but less than $20,000.

438
655.50(10) (b)1. 3rd Failure to report financial

transactions exceeding $300 but
less than $20,000 by financial
institution.

439
775.21(10) (a) 3rd Sexual predator; failure to

register; failure to renew
driver's license or
identification card; other
registration violations.

440
775.21(10) (b) 3rd Sexual predator working where

children regularly congregate.
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441
775.21(10) (g) 3rd Failure to report or providing
false information about a sexual
predator; harbor or conceal a
sexual predator.

442
782.051(3) 2nd Attempted felony murder of a

person by a person other than the
perpetrator or the perpetrator of
an attempted felony.

443
782.07 (1) 2nd Killing of a human being by the

act, procurement, or culpable
negligence of another
{manslaughter) .

444
782.071 2nd Killing of human being or viable

fetus by the operation of a motor
vehicle in a reckless manner
(vehicular homicide) .

445
782.072 2nd Killing of a human being by the

operation of a vessel in a
reckless manner (vessel
homicide) .

446
784 .045(1) (a)1. 2nd Aggravated battery; intentionally

causing great bodily harm or
disfigurement.

447
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784 .045(1) (a)2. 2nd Aggravated battery; using deadly
weaporn.
448
784.045(1) (b) 2nd Aggravated battery; perpetrator
aware victim pregnant.
449
784 .048 (4) 3rd Aggravated stalking; violation of
injunction or court order.
450
784.048(7) 3rd Aggravated stalking; violation of
court order.
451
784.07(2) (d) 1st Aggravated battery on law
enforcement officer.
452
784.074 (1) (a) 1st Aggravated battery on sexually
violent predators facility staff.
453
Fe4o82Ha Ist Aggravatedbattery on o person—65
years—of oge or older—
454
784.081(1) 1st Aggravated battery on specified
official or employee.
455
784 .082 (1) lst Aggravated battery by detained
person on visitor or other
detainee.
456
784.083(1) 1lst Aggravated battery on code
inspector.
457
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790.07 (4) 1st Specified weapons violation
subsequent to previous conviction
of 8. 790.07(1) or (2).

458
790.16 (1) 1st Discharge of a machine gun under

specified circumstances.

459
790.165(2) 2nd Manufacture, sell, possess, or

deliver hoax bomb.

460
790.165(3) 2nd Possessing, displaying, or

threatening to use any hoax bomb
while committing or attempting to
commit a felony.

461
790.166(3) 2nd Possessing, selling, using, or

attempting to use a hoax weapon
of mass destruction.

462
790.166 (4) 2nd Possessing, displaying, or

threatening to use a hoax weapon
of mass destruction while
committing or attempting to
commit a felony.

463
796.03 2nd Procuring any persocn under 16

years for prostitution.

464
800.04 (5) (c) 1. 2nd Lewd or lascivious molestation;

victim less than 12 years of age;
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offender less than 18 years.

465
800.04(5) (c)2. 2nd Lewd or lascivious molestation;

victim 12 years of age or older
but less than 16 years; offender
18 years or older. '

466
806.01(2) 2nd Maliciously damage structure by

fire or explosive.

467
810.02(3) (a) 2nd Burglary of occupied dwelling;

unarmed; no assault or battery.

468
810.02(3) (b) 2nd Burglary of unoccupied dwelling;

unarmed; no assault or battery.

469
810.02(3) (d) 2nd Burglary of occupied conveyance;

unarmed; no assault or battery.

470
812.014(2) (a)1l. 1st Property stolen, valued at

$100,000 or more; property stolen
while causing other property
damage; lst degree grand theft.

471
812.014(2) (b)2. 2nd Property stolen, cargo valued at

less than $50,000, grand theft in
2nd degree.

472
812.014(2) {(b)3. 2nd Property stolen, emergency

medical equipment; 2nd degree
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grand theft.
473
8126452+t st Theft from person6-—years—of age
474 '

812.019(2) 1st Stolen property; initiates,
organizes, plans, etc., the theft
of property and traffics in
stolen property.

475
812.131(2) (a) 2nd Robbery by sudden snatching.
476 -

812.133(2) (b) 1lst Carjacking; no firearm, deadly

weapon, or other weapon.
477

817.234(8) (a) 2nd Solicitation of motor vehicle
accident victims with intent to
defraud.

478

817.234(9) 2nd Organizing, planning, or
participating in an intentional
motor vehicle collision.

479

817.234(11) {(c) 1st Insurance fraud; property value

$100,000 or more.
480

817.2341(2) (b)& 1st Making false entries of material

(3) (b) fact or false statements
regarding property values
relating to the solvency of an

Page 45 of 51

CODING: Words stricken are deletions; words underlined are additions.
hb0399-00



F L ORI DA H O U S E O F R EPRESENTATIVE S

HB 399 2006

insuring entity which are a
significant cause of the
insolvency of that entity.

481
825.102(3) (b) 2nd Neglecting an elderly person or

disabled adult causing great
bodily harm, disability, or
disfigurement.

482
825.103(2) (b) 2nd Exploiting an elderly person or

disabled adult and property is
valued at $20,000 or more, but
less than $100,000.

483
827.03(3) (b) 2nd Neglect of a child causing great

bodily harm, disability, or
disfigurement.

484
827.04 (3) 3rd Impregnation of a child under 16

yvears of age by person 21 years
of age or older.

485
837.05(2) 3rd Giving false information about

alleged capital felony to a léw
enforcement officer.

486
838.015 2nd Bribery.

487
838.016 2nd Unlawful compensation or reward

for official behavior.
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488
838.021(3) (a) 2nd Unlawful harm to a public

servant.

489
838.22 2nd Bid tampering.

490
847.0135(3) 3rd Solicitation of a child, wvia a

computer service, to commit an

unlawful sex act.

491
872.06 2nd Abuse of a dead human body.

492
893.13(1) (c)1. 1st Sell, manufacture, or deliver

cocaine (or other drug prohibited
under s. 893.03(1) (a), (1) (b),

(1) (d), (2)(a), (2)(b), or

(2) (c)4.) within 1,000 feet of a
child care facility, school, or
state, county, or municipal park
or publicly owned recreational
facility or community center.

493
893.13(1) (e) 1. 1st Sell, manufacture, or deliver

cocaine or other drug prohibited
under s. 893.03(1) (a), (1) (b),
(1) (d), (2)(a), (2)(b), or

(2) (c)4., within 1,000 feet of
property used for religious

services or a specified business
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site.
494
893.13(4) (a) 1st Deliver to minor coccaine (or
other s. 893.03(1) (a), (1) (b),
(1) (a), (2)(a), (2)(b), or
(2) (¢)4. drugs).
495
893.135(1) (a)1l. 1st Trafficking in cannabis, more
than 25 1lbs., less than 2,000
1bs.
496
893.135 1st Trafficking in cocaine, more than
(1) (b)1.a. 28 grams, less than 200 gfams.
497
893.135 1st Trafficking in illegal drugs,
(1) (c)1l.a. more than 4 grams, less than 14
grams.
498
893.135 1st Trafficking in phencyclidine,
(1) (d)1. more than 28 grams, less than 200
grams.
499
893.135(1) (e)1. 1st Trafficking in methaqualone, more
than 200 grams, less than 5
kilograms.
500
893.135(1) (£)1. 1st Trafficking in amphetamine, more
than 14 grams, less than 28
grams.
501
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893.135 1st Trafficking in flunitrazepam, 4

(1) (g)l.a. grams or more, less than 14
grams.

502

893.135 1st Trafficking in gamma-

(1) (h1.a. hydroxybutyric acid (GHB), 1
kilogram or more, less than 5
kilograms.

503

893.135 1st Trafficking in 1,4-Butanediol, 1

(1) (3)1.a. kilogram or more, less than 5
kilograms.

504

893.135 lst Trafficking in Phenethylamines,

(1) (k)2.a. 10 grams or more, less than 200
grams.

505

896.101(5) (a) 3rd Money laundering, financial
transactions exceeding $300 but
less than $20,000.

506

896.104(4) (a)l. 3rd Structuring transactions to evade
reporting or registration
requirements, financial
transactions exceeding $300 but
less than $20,000.

507

943.0435(4) (c) 2nd Sexual offender vacating

permanent residence; failure to
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comply with reporting
reguirements.

508
943.0435(8) 2nd Sexual offender; remains in state

after indicating intent to leave;
failure to comply with reporting
requirements.

509
943.0435(9) (a) 3rd Sexual offender; failure to

comply with reporting
requirements.

510
943.0435(13) 3rd Failure to report or providing

false information about a sexual
offender; harbor or conceal a
sexual offender.

511
943.0435(14) 3rd Sexual offender; failure to

report and reregister; failure to
respond to address verification.

512
944 .607 (9) 3rd Sexual offender; failure to

comply with reporting
requirements.

513
944 .607(10) (a) 3rd Sexual offender; failure to

submit to the taking of a
digitized photograph.

514
944 .607(12) 3rd Failure to report or providing
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false information about a sexual
offender; harbor or conceal a

sexual offender.

944.607(13) 3rd Sexual offender; failure to
report and reregister; failure to

regpond to address verification.

Section 8. This act shall take effect July 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 425 CS Florida Trust Code
SPONSOR(S): Mahon; Stargel
TIED BILLS: None IDEN./SIM. BILLS: SB 1170
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Civil Justice Committee 7Y,0N, w/CS Shaddock Bond .
2) Elder & Long-Term Care Committee Walsh ’]\/‘J Walsh J LO

3) Economic Development, Trade & Banking Committee

4) Justice Council
5)

SUMMARY ANALYSIS

The Trust Code is that portion of the Florida Statutes which pertains to the administration of trusts. Committee
Substitute for HB 425 repeals Chapter 737, F.S., and creates Chapter 736, F.S., a comprehensive new trust
code loosely modeled on the Uniform Trust Code of 2000, with a number of changes that center primarily on
updating current Florida law. The CS includes the requirements for trust creation, the treatment of revocable
trusts, and the rights of creditors within this new Trust Code. Some current provisions of the trust code -- in
particular, those dealing with representation and with trust modification, termination and reformation -- are
updated and expanded.

The CS proposes significant changes to current law including:

¢ A lower standard for collecting child support and alimony notwithstanding spendthrift provisions of a
trust;

e A person who receives a trust distribution is deemed to submit to personal jurisdiction of Florida courts
on any matter involving the distribution by simply accepting a distribution from the trust;

¢ A presumption that a trust is revocable unless the terms specifically provide that the trust is irrevocable;

e A trustee who commits a breach of trust is liable for the greater of the profit made by reason of the
breach and the amount required to restore the trust to the position it would have been in had the breach
not occurred;

e Trust modifications that currently require court approval may be effective upon agreement of the parties
to the trust without court approval; and

e A trustee is permitted to engage in affiliated services; a bank or trust company trustee is not precluded
from investing in investment instruments offered by that bank or trust company and receiving additional
compensation for that investment.

The CS does not appear to have a fiscal impact on state or local governments.

The CS specifies that the Code takes effect on July 1, 2007, and includes specific rules relating to retroactive
application.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0425b.EL.T.doc
DATE: 2/7/2006



FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Provide Limited Government -- This bill will provide a trustee with additional flexibility in administering a
trust.

Safeguard Individual Liberty -- This bill increases the options of an individual, organization or
association regarding the conduct of his/her own affairs in the trust arena.

Personal Responsibility -- This bill expands the ability of a person to collect alimony and child support
from an obligor who is the beneficiary of a trust.

EFFECT OF PROPOSED CHANGES: '
Background

A trust is generally defined as:

a fiduciary relationship with respect to property, subjecting the person by whom
the title to the property is held to equitable duties to deal with the property for the
benefit of another person, which arises as a result of a manifestation of an
intention to create it. . . . [A] “beneficiary of a trust” [is] one who has an equitable
interest in property subject to a trust and who enjoys the benefit of the
administration of the trust by a trustee. The trustee is the person who holds the
legal title to the property held in trust, for the benefit of the beneficiary. The
settlor, or trustor, is the person who creates the trust.?

A “grantor” is “one who creates or adds to a trust and includes ‘settlor’ or ‘trustor’ and a testator who
creates or adds to a trust.”® The term "trustee" as used in a technical or legal sense means the person.
who takes and holds the legal title to trust property for the benefit of another.* “Trustee” refers to “an
original, additional, surviving, or successor trustee, whether or not appointed or confirmed by court.”

Trusts may be classified as express trusts or as trusts by operation of law. Another classification of
trusts, from the aspect of whether they become effective after the death of the settlor or during his or
her life, is into testamentary and inter vivos trusts. Express trusts have been divided into passive
trusts, sometimes known as "nominal” or "dry" trusts, and active trusts, otherwise called "live" or
"operative" trusts. Trusts may also be classified as either private or charitable.®

' The bulk of this analysis is specifically derived from "Florida Trust Code Executive Summary" and "Florida Trust Code
Scrivener's Summary" which was graciously supplied by The Ad Hoc Trust Code Revision Committee, hereinafter referred
to as the "Committee". The Committee labored for four years to prepare a thorough new trust code for Florida. The
Committee was co-chaired by Brian J. Felcoski and Laird A. Lile. Other members included William F. Belcher, Debra L.
Boje, Sandra F. Diamond, Robert W. Goldman, John G. Grimsley, Rohan Kelley, William R. Lane, Jr., William T. Marks,
Barry F. Spivey, F. Gordon Spoor, Laura P. Stephenson, Bruce M. Stone, Donald R. Tescher, Marjorie E. Wolasky and G.
Charles Wohlust. Professor David F. Powell of the Florida State University College of Law served as Committee
Scrivener.

2 55A Fla. Jur. 2d Trusts s.1.

% Section 731.201(17), F.S.

490 C.J.S. Trusts s.2.

% Section 731.201(35), F.S.

® 55A Fla. Jur. 2d Trusts s.2.
STORAGE NAME: h0425b.ELT.doc PAGE: 2

DATE:
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An express trust is a trust intentionally created by the direct and positive act of the settlor, by some
writing, deed, or will, or oral declaration. Express trusts are distinguishable from trusts by operation of
law, resulting and constructive, in that the latter are respectively founded on an intention of the parties
to a transaction implied in law, or on fraud or wrong irrespective of the intention of the parties
concerned.’

Chapter 737, F.S., which is entitled "Trust Administration,” is the current statutory scheme that governs
trusts. This chapter encompasses: trust registration; the jurisdiction of the courts; the duties and
liabilities of trustees; the powers of the trustee; charitable trusts; and rules of construction for trusts. It
also sets forth the default rules for trust administration which can generally be limited or altered by the
settlor.

CS for HB 425 repeals Chapter 737, F.S., and creates Chapter 736, F.S., a comprehensive new trust
code loosely modeled on the Uniform Trust Code of 2000, with a number of changes that center
primarily on updating current Florida law. The CS includes the requirements for trust creation, the
treatment of revocable trusts, and the rights of creditors within this new Trust Code. Some current
provisions of the trust code -- in particular, those dealing with representation and with trust modification,
termination and reformation -- are updated and expanded.

What Is Different Under CS for HB 4257°

By way of preview, the following is a brief catalogue of some of the more important changes CS for HB
425 (hereinafter “FTC” or “Code”) makes to existing Florida law. Each of these is examined in greater
depth later in this Analysis.

e Representation: The FTC includes the very useful representation provisions found in the
Uniform Code but expands the provision dealing with representation by a holder of a power of
appointment® and adds a new provision permitting a settlor to designate a representative (e.g.,
a trust protector).”

e Trust Creation: The requirement that trusts containing land be evidenced by a signed writing is
affirmed; the unique Florida requirement that the testamentary aspects of frusts be executed
with the formalities required for a will is limited to revocable trusts;'’ and the capacity needed to
create a revocable trust is specified to be the same as that required for the execution of a will."

e Trust Modification: In general, the FTC includes the Uniform Code provisions dealing with
trust creation, modification and termination, although UTC section 411, which has been the
subject of considerable discussion on estate planning list serves, was replaced with Florida's
existing trust modification provisions.™

e Charitable Trusts: The authority the Attorney General has at common law to enforce
charitable trusts is codified'* and standing to enforce charitable trusts is extended to the settlors

"Id. ats.8

® The Committee estimated that Florida Trust Code is comprised about 40 percent of provisions found in prior Florida law
and about 60 percent of provisions based on the Uniform Trust Code (the Uniform Trust Code of 2000 has been enacted
in fifteen states and is under consideration in several others). Of the provisions in this latter group, almost a third were
revised in some substantive respect.

° See s. 736.0302, F.S. discussed infra at p. 14.

' See s. 736.0306, F.S. discussed infra at p. 15.

" See s. 736.0403, F.S. discussed infra at p. 18.

"2 See s. 736.0601, F.S. discussed infra at p. 28.

? See ss. 736.4113 - 412, F.S. discussed infra beginning at p. 20.

" See s. 736.0110(3), F.S.
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who create them'® and to charitable organizations designated in an instrument to receive
distributions from them."®

e Creditor's Rights: For trusts created after the effective date of the Code, a spendthrift clause
must restrain both voluntary and involuntary alienation,"” and the exceptions for child support
and alimony are no longer "last resort" exceptions.” Note that the Code does NOT permit the
creation of self-settled asset protection trusts or adversely affect the asset protection features of
third-party trusts.

¢ Revocable Trusts: With respect to revocable trusts, the Code provides that trusts are
revocable by default,’ that a method of revocation expressed in an instrument is exclusive,”
and that while a trust is revocable, the trustee owes duties only to the settior.?! This last
principle also applies when a beneficiary has a right of withdrawal over trust property. That is, a
holder of a right of withdrawal is treated as a settlor while the power is exercisable.”

e Affiliated Services: A trustee is permitted to engage in affiliated services; a bank or trust
company trustee is not precluded from investing in investment instruments offered by that bank
or trust company?® and receiving additional compensation for that investment.**

¢ Miscellaneous and Conforming: The existing antilapse statute for inter vivos trusts is
replaced with a new provision more broadly applicable to the descendibility of future interests in
both testamentary and inter vivos trusts;?® the Worthier Title Doctrine is abolished;*® sections
731.103 (evidence of death or status) and 731.201, F.S. (definitions) now apply to chapter 736;
a new definition for "power of appointment" has been added to section 731.201, F.S.; section
731.303, F.S. (representation) no longer applies to proceedings involving trusts; and section
732.603, F.S. (antilapse) now applies only to outright devises and appointments.?’

What Is the Same?

The short answer is quite a lot. As was mentioned previously, almost 40 percent of the Code consists
of provisions carried over from chapter 737, F.S. with either no or only slight modification. An
informative but nonexclusive list of these carryover provisions includes:

e Section 737.204, F.S. dealing with the employment of agents and the review of compensation.?®

e Section 737.206, F.S. dealing with the effect of fraud, duress, mistake and undue influence.?®

'® See s. 736.0405(3), F.S.

'® See s. 736.0110(1), F.S.

7 See s. 736.0502(1), F.S., discussed infra at p. 26.

18 See s. 736.0503(2), F.S., discussed infra at p. 26.

19 See s. 736.0602(1), F.S., discussed infra at p. 29.

2 See s. 736.0602(3)(b), F.S., discussed infra at p.30 .

2 See s. 736.0603(1), F.S., discussed infra at p. 29.

22 gee 5. 736.0603(2), F.S., discussed infra at p. 29.

23 See s. 736.0802(5), F.S., discussed infra at p. 39.

24 See s. 736.0802(5), F.S..

%5 See s. 736.0926, F.S., discussed infra at p. 56.

% gee s. 689.175, F.S., discussed infra at p. 62. Black's defines this doctrine as "[t]he common-law doctrine that if a
beneficiary of a will would receive an identical interest as an heir under the laws of intestacy, the person takes the interest
as an heir rather than as a beneficiary." Black's Law Dictionary, 1639 (rev. 8th ed. 2004).

7 See s. 732.603, F.S., discussed infra at p. 55.

28 See s. 736.0206, F.S., discussed infra at p. 12.

2 See s. 736.0406, F.S., discussed infra at p. 16.
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° Sectioans 737.4031 and 737.4032, F.S dealing with judicial and nonjudicial modification of
trusts.* ,

e Sections 737.3054 and 737.308, F.S. dealing with a trustee's duty to pay the expenses and
obligations of a settlor's estate and to provide a notice of trust at the settlor's death.”’

e Section 737.306(6), F.S. dealing with the protection of successor trustees.*?

e Section 737.3035, F.S. dealing with the contents of a trust accounting.®

e Section 737.402(4), F.S. dealing with certain powers involving a conflict of interest.>*

e Section 737.4025, F.S. dealing with powers relating to environmental and human health and
contaminated property.*®

¢ Section 737.208, F.S. dealing with administration pending the outcome of a contest or other
proceeding.*

e Sections 737.727, 737.2035, and 737.2041, F.S. dealing with costs and fees.*

e Sections 737.307 and 737.3061, F.S. dealing with limitations on actions against trustees in
general and against a revocable trust, its beneficiaries and its trustees after the settlor's death.®

e Section 737.209, F.S. dealing with liability for improper distributions.*

There is much more that is the same. For example, the above list makes no mention of a trustee's
powers to split and merge trusts, not because such powers are not important, but because the Code
uses the UTC provision in this area, rather than the provision from Chapter 737, F.S. There are
numerous other instances of the same thing. The discussion that begins next tells a more complete
story.

The Code in Depth

In the interest of uniformity, the Florida Trust Code borrows its structure from the Uniform Trust Code.®
The Code consists of 13 parts, which correspond in title and content to the eleven articles that make up

% See ss. 736.04113 through .0412, F.S., discussed infra beginning at p. 20.

31 See ss. 736.0505 and .05055, F.S., discussed infra at p. 28.

32 See s. 736.08125, F.S., discussed infra at p. 40.

3 See s. 736.08135, F.S., discussed infra at p. 41.

% See s. 736.0814(2) and (3), F.S., discussed infra at p. 44.

3 See s. 736.08163, F.S., discussed infra at p. 42.

% See s. 736.08165, F.S., discussed infra at p. 37.

%7 See s. 736.0904 through .09047, F.S., discussed infra at p.48.

3 See s. 736.0905 and .09103, F.S., discussed infra at pp. 50.

% See s. 736.0914, F.S., discussed infra at p. 47.

40 To the extent possible, the Code also borrows its section numbering scheme from the UTC. For example, FTC section
736.0101 covers the same subject as UTC section 101, FTC s. 736.0102 the same as UTC s. 102, elc. In the many
instances where an FTC section is identical to or is based on a corresponding section of the UTC, the extensive
comments to the UTC section provide important additional guidance and authority. The parallel numbering scheme used
in the FTC should facilitate reference to the appropriate UTC comment. Unfortunately though, it was not possible to
continue the parallel numbering scheme throughout the entire Code. Under the numbering scheme used in the UTC, a
section such as 1010 would appear in Article Ten. Under the numbering scheme dictated by the Florida statutes, a
section 736.01010 would appear in Part |, somewhere between sections 736.0101 and 736.0102. Accordingly, the

desired parallelism between the two codes breaks down beginning with Part X of the Code.
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the Uniform Code, plus two additional parts covering rules of construction and charitable trusts
respectively.

GENERAL PROVISIONS AND DEFINITIONS (PART I)

Among the more important things,*' the several sections of Part | of the FTC address the scope and
applicability of the Code;* the meaning of important terms;* and the relative weight to be given to the
Code, common law, and the terms of a trust.** Also covered are the rules defining when a person or an
organization is considered to have knowledge of a fact;* the methods of giving and waiving notice;*
the rules for determining and changing a trust's principal place of administration;*” and the validity and
permissible scope of nonjudicial settlement agreements.*®

Scope and Applicability

The "scope" of the Code is identical to that of Chapter 737, F.S. It applies to charitable and
noncharitable express trusts and to trusts created by statute, judgment or court decree. It does not
apply to implied trusts,*® business trusts, land trusts, or to any other arrangement that does not meet
the definition of a trust under s. 731.201(34), F.S.*® Consistent with that, and except as otherwise
provided in Part XIll or in a particular section, the provisions of the Code apply retroactively to all
Florida trusts.

For express trusts having contacts in more than one jurisdiction, the Code provides that the law of the
jurisdiction designated in the terms of the trust provided there is a sufficient nexus to the designate
jurisdiction at the time of creation of the trust or during the trust administration.®® In the absence of a
designation in the terms of the trust, the law of the jurisdiction where the settlor resided at the time the
trust was created is controlling.>® However, a designation in the terms of the trust is not controlling as
to any matter for which the designation would be contrary to the strong public policy of Florida.**

Important Definitions

Section 736.0103, F.S. includes definitions for terms that are used in more than one section of the
Code. These definitions are supplemented by other definitions in individual Code sections and by the
definitions found in s. 731.201, F.S. which a conforming amendment makes applicable to new Chapter
736, F.S.

! Sections 736.0101 and 736.0112, F.S. are not discussed in this summary. The former merely specifies a citation form
and internal title for the Florida Trust Code. Section 736.0112,.F.S. dispenses with local qualification for certain foreign
trustees who receive distributions from a local estate. The section is identical to s. 737.105, F.S.
* See s. 736.0102, F.S.
* See s. 736.0103, F.S.
* See s. 736.0105 and .0106, F.S.
*® See s. 736.0104, F.S.
*® See s. 736.0109, F.S.
Y See s. 736.0108, F.S.
“® See s. 736.0111, F.S.
:z l.e., resulting and constructive trusts.
See 5. 736.0102, F.S.
*1 On the retroactive application of the Code, see "
Effective date”, infra p. 61.
2 The designation is ineffective if it is contrary to a strong public policy of this state. See s. 736.0107(3), F.S.
%3 |n the absence of a controlling designation in the terms of the trust, the law of the jurisdiction where the settlor resides
at the time the trust was first created will control. Section 736.0107(2), F.S. With respect to any particular matter, the
designation is not effective if it is contrary to a strong public policy of this state. Section 736.0107(3), F.S.

% Section 736.0107(3), F.S.
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Beneficiaries and Qualified Beneficiaries

Most of the definitions in s. 736.0103, F.S. are sufficiently obvious or straightforward that there is little
need to examine them directly. The terms "beneficiary" and "qualified beneficiary,” however, are used
so pervasively throughout the Code that extended examination of these terms is desirable. And it is
informative, at least, to catalog a few other terms as well.

Beneficiary: The term “beneficiary” refers to the universe of persons who have a beneficial interest in
a trust as well as to any person who has a power of appointment over trust property in a capacity other
than as trustee.”® It is immaterial for this purpose whether the beneficial interest is present or future,
vested or contingent, or whether the person having the interest is ascertainable or even living.%®

Example 1 — Meaning of Beneficiary. At his death, ninety-year-old D leaves
$1,000,000 to T as trustee “to pay the income to D’s spouse S for life, then to
distribute trust property to such of D’s descendants as S by will appoints, and in
default of appointment in continuing trust to spray income among D’s children
from time to time living, and at the death of the last to distribute all trust property
per stirpes to D’s then living descendants and if there be none, to D’s alma
mater, QB University.” D is survived by S, by two children, C1 and C2, by a
grandson Bob (C1’s child) and by a great-granddaughter Fay (Bob’s chiid). On
these facts, the beneficiaries of D’s trust include S, C1, C2, Bob, Fay, QB
University, and an indeterminate and unascertainable class of as yet unborn
descendants of D. Note that T's power to spray trust income among D’s children
does not make T a beneficiary because T holds that power as a trustee.””

Qualified Beneficiary: The term “beneficiary” is to be contrasted with “qualified beneficiary.”® The
latter encompasses only a limited subset of all trust beneficiaries. In effect the class is limited to living
persons who are current beneficiaries, intermediate beneficiaries, and first line remainder beneficiaries,
whether vested or contingent.®® An example may be helpful.

Example 2 — Meaning of Qualified Beneficiary. Same facts as Example 1.
The qualified beneficiaries of D’s trust, as of his death, include S, C1, C2 and
Bob. Sisincluded because she is a permissible distributee.®® C1 and C2 are
included because they would become permissible distributees were S’s interest
to terminate at D’s death (i.e., were she to die at that time).*’ Bob is also a
qualified beneficiary because he would take the trust property were the trust to
terminate at D’s death (because of the death of S, C1 and C2).82 As of D’s
death, neither Fay nor QB University are qualified beneficiaries. Note however,
that if Bob were to die after D’s death, Fay would then become a qualified

* See s. 736.0103(3), F.S.

% Nor is it relevant how the person acquired the beneficial interest. The term ‘beneficiary’ includes persons who received
their interests by assignment, exercise of a power of appointment, resulting trust, or by operation of an antilapse statute.
See generally the discussion of “beneficiary” in the comments to UTC s. 103.

57 Suppose S's power in this example extended to D's descendants and their spouses. Would a current or future spouse
of the descendants be beneficiaries by virtue of the fact that they are permissible objects of S's power? The better answer
is no because, under traditional property law, the objects of a power of appointment have no beneficial interest in the
groperty subject to the power; they have a mere expectancy.

® It is this latter term that the Code employs in the various provisions dealing with notice and consent.

> More precisely, the term includes only living beneficiaries who are either present distributees (or present permissible
distributees) of trust income or principal or who would become present or permissible distributees if the interests of
present distributees or the trust itself terminated on the date the class of qualified beneficiaries is being determined. See
s. 736.0103(14), F.S.

% Section 736.0105(14)(a), F.S.

®1 Section 736.0105(14)(b), F.S.

82 Section 736.0105(14)(c), F.S.
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beneficiary because she would be entitled to trust property as a consequence of
a hypothetical trust termination at that time. That s, the determination of who is
a qualified beneficiary is made as of a specific point in time and can change over
time.

Charitable trusts are created to benefit the community at large rather than for the benefit of
ascertainable beneficiaries. Accordingly, the comments to UTC section 103 adopt the view that
persons, including designated charitable organizations, receiving distributions from charitable trusts are
not beneficiaries as that term is used in the Code. As a consequence, charitable trusts have no
qualified beneficiaries.®* To address this concern:

e The Code extends the rights of a qualified beneficiary to any charitable organization expressly
designated to receive distributions from a charltable trust if the organization would otherwise
meet the definition of a qualified beneficiary.®*

o In addition, the Code authorizes the Attorney General® to assert the rights of a qualified
beneficiary with respect to charitable trusts.®

Other Important Terms
Much can be gained by browsing the other terms defined in s. 736.0103, F.S.:
e The term "affiliate" is defined as any person or entity that directly or indirectly through one or
more intermediaries owns or controls, is owned or controlled by, or is under common control or

ownership, with the fiduciary.®’

e The term “settlor” includes anyone who either creates or transfers property to a trust, including a
testator;%®

e The term “trustee” includes additional, successor, and cotrustees;®®

e A trustis “revocable” if it is revocable by the settlor without the consent of either the trustee or
an adverse person;™

e A power of appointment”' is a “general power” if it is exercisable in favor of its holder, the
holder’s estate, or the creditors of either the holder or the holder’s estate;”

& A similar problem exists with trusts for the care of animals or for a specific noncharitable purpose, neither of which have
ascertainable beneficiaries, but both of which are validated by other provisions of the Code. See s. 736.0408 (trust for
animal) and s. 736.0409, F.S. (noncharitable trust without ascertainable beneficiary). The Code addresses this issue by
extending the rights of a qualified beneficiary to any person appointed to enforce an animal or noncharitable purpose trust.
See s. 736.0110(2), F.S.

® See s. 736.0110(1), F.S. The rights referred to in the section are the right to information and the right to participate in
actions taken with the consent of the qualified beneficiaries.

% The Committee had extensive discussion about giving the Attorney General the rights of a qualified beneficiary with
respect to charitable trusts. On the one hand, the Committee recognized the common law authority of the Attorney
General to police charitable trusts on behalf of the public. On the other hand, the Committee saw no advantage to
requiring trustees to send unwanted and unneeded information to the Attorney General. The approach adopted in the
Code is a compromise. Under the Code, a trustee of a charitable trust has no duty to send notices, information,
accountings, etc. to the Attorney General unless and until he or she asserts the rights of a qualified beneficiary with
respect to the trust.

% See s. 736.0110(3), F.S.

%7 See s. 736.0103(2), F.S.

% See s. 736.0103(16), F.S.

% See s. 736.0103(21), F.S.

™ See s. 736.0103(15), F.S.
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¢ The term “power of withdrawal” excludes powers exercisable by trustees “as trustee” and
powers <7—:‘g(ercisable by others only with the consent of a trustee or a person having an adverse
interest;

e The definition of “ascertainable standard” tracks that used in the federal transfer tax system. It
means a standard relating to health, education, support, or maintenance;’*

o The term “trust instrument” refers to a written instrument executed by a settlor which contains
the original or amended terms of a trust.” This should be contrasted with the more expansive
“terms of a trust” includes both the terms specified in a trust instrument and such terms as might
be established by other evidence admissible in a judicial proceeding; and™

e The term “interest of the beneficiaries” refers to the collective beneficial interests of a trust as
opposed to the individual interests or concerns of the beneficiaries.”’

Sources of Trust Law; Default and Mandatory Rules

Although it is more comprehensive than Chapter 737, F.S., the Code does not try to anticipate all
possible issues that can arise with respect to trusts. Instead, for matters not addressed in the Code,
section 736.0106, F.S. provides that the Code is supplemented by the common law of trusts and by
principles of equity.

The Code can, and usually will, be supplemented by the terms of a trust as well. Or, more accurately,
the terms of the trust will be supplemented by the Code. The latter is more accurate because the
provisions of the Code are default rules that apply only in the absence of a contrary provision in the
terms of the trust.”® Thus, as a general matter, a settlor is free to limit, expand, or override any Code
provision. There are exceptions, of course, and all of the exceptions are listed in s. 736.0105(2), F.S.
The exclusive list of exceptions found there can be organized into the following broad categories:

o Those relating to the requirements for the creation of a trust including trust formalities” and the
requiresronent that the purpose of a trust be lawful, possible to achieve, and not contrary to public
policy.

e Those containing public policy restrictions on the designation of a principal place of
administration®! and the effect of penalty,® spendthrift,®® and exculpatory clauses.®*

A conforming amendment to s. 731.201, F.S. defines “power of appointment” to be “an authority, other than as an
incident of the beneficial ownership of property, to designate recipients of beneficial interests in property.” Accord,
Restatement (Second) of Property: Donative Transfers s. 11.1 (1986).

2 See s. 736.0103(6), F.S.

3 See s. 736.0103(12), F.S.

™ See s. 736.0103(2), F.S.

> See s. 736.0103(20), F.S.

7% See s. 736.0103(19), F.S. The difference between the two concepts can be seen in the context of an oral trust of
Personal property. Such a trust would have terms but no instrument.

7 See s. 737.0103(9), F.S.

8 See s. 736.0105(1), F.S.

™ See s. 736.0105(2)(a), F.S.

8 See s. 736.0105(2)(c), F.S.

8 See s. 736.0105(2)(p), F.S.

82 See s. 736.0105(2)(u), F.S.

8 See s. 736.0105(2)(e), F.S.

8 See s. 736.0105(2)(k), F.S.
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o Those covering procedural matters including jurisdiction,®® venue,® and limitations on
commencing judicial actions.?’

o Those dealing with court powers, including the power to adjust a trustee's compensation;?® to
act in the interests of justice;® to require, dispense with, modify, or terminate a trustee's bond;*
and, except as otherwise provided elsewhere in the Code, the power to modify or terminate a
private or charitable trust.”

¢ Those dealing with the duties of a trustee, including the duty to act in good faith and in
accordance with the terms of the trust;** the duty to notify, account to®, and respond to
requests for information by qualified beneficiaries;** and with respect to a revocable trust, the
duty to file a notice of trust at the death of the settlor®™ and to pay the expenses and obligations
of the settlor's estate.®

e Certain miscellaneous provisions including one giving qualified beneficiaries and the trustee of
a dynasty trust the power to amend or terminate the trust®” and another specifying the rights of
third parties who interact with the trust, such as bona fide purchasers, tort or contractual
claimants.%®

Principal Place of Administration

The Code imposes a duty on a trustee to administer the trust at a place that is appropriate to its
purposes and administration.*® Subject to that duty, upon appropriate notice to the qualified
beneficiaries, a trustee may move a trust's principal place of administration to another State or
jurisdiction.'®

. 736.0105(2)(0), F.S.

. 736.0105(2)(m), F.S.
. 736.0105(2)(g), F.S.
. 736.0105(2)(n), F.S.
. 736.0105(2)(f), F.S.
. 736.0105(2)(d), F.S.
. 736.0105(2)(b), F.S.

% The committee expressed the following comment. If the experience of other jurisdictions is an indication, it is likely that

the man

datory provisions dealing with the duty to account and to. provide information to qualified beneficiaries will be the

subject of keen interest and discussion. This is understandable because these provisions involve a necessary balancing
between a settlor's control and privacy interests on the one hand and the competing interest the beneficiaries have in
accessing the information necessary protect their interests on the other. More is said about this elsewhere in this
Summary. See Representation; Privacy; and the Right to Information, infra at p.16. By way of preview, however, the
Florida Code balances these interests differently from the Uniform Code in three important respects. First, the duty the
UTC imposes on a trustee to notify qualified beneficiaries of the existence of the trust, the identity of the trustee, and their
right to reports is mandatory only with respect to qualified beneficiaries who have attained age 25. The FTC makes no
distinction based on the age of qualified beneficiaries. Compare UTC s. 105(b)(8) with s. 736.0105(2)(h), F.S. Second,
the UTC gives all beneficiaries a right to request reports and information reasonably related to the administration of the
trust. Under the FTC, all rights to accountings, reports and information and to a copy of the trust instrument itself are

restricte

d to qualified beneficiaries. Compare UTC s. 813(a) and 105(b)(9) with s. 736.0813, F.S., discussed infra p. 41.

Finally, revisions and additions to the representation provisions in Part Il of the Code provide a means by which settlors
can effectively withhoid information from one or more qualified beneficiaries. See ss. 736.0302 and 736.0306, F.S.,
discussed infra at pp. 14 and 15, respectively.

% See ss. 736.0105(2)(h) — (j), F.S.

% See s
% See s
7 See s
% See s

. 736.0105(2)(t), F.S.
. 736.0105(2)(s), F.S.
. 736.0105(2)(r), F.S.
. 736.0105(2)(), F.S.

% Section 736.0108(4), F.S.

190 See 5. 736.0108(5), F.S. The contents of the required notice is set out in s. 736.0108(6), F.S.
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In the absence of a valid designation in the trust instrument, s. 736.0108, F.S. retains existing Florida
statutory law which provides that a trust's principal place of administration is the trustee's usual place of
business, if any; otherwise the trustee's residence. In addition, the section validates trust provisions
designating a principal place of administration, provided the designated jurisdiction has a sufficient
nexus to the trust or its beneficiaries.'"

Factual Knowledge

Section 736.0104, F.S. clarifies when a person is considered to have knowledge of a fact. That occurs
if the person has actual knowledge of the fact, has received a notice or notification of it, or, under all of
the facts and circumstances known to the person, has reason to know it."® With respect to an
organization operating through employees, the organization has notice or knowledge of a fact involving
a trust only from the earlier of the time the information was received by an employee having
responsibility to act on matters involving the trust or the time the information would have been brought

to the employee’s attention if the organization had exercised reasonable diligence. 104
Methods and Waiver of Notice

Section 736.0109, F.S. provides that notice of judicial proceedings is to be given as provided in the
Florida Rules of Civil Procedure.'® Other notices and the sending of required documents must be
accomplished in a reasonably suitable manner that is likely to result in receipt.’® Notice and the
sending of documents are not required for persons whose identity or location is not reasonably
ascertainable by the trustee'” or who have waived the sending of the notice or document.’®

Nonjudicial Settlement Agreements
Under the Code, interested persons'® may enter into a binding nonjudicial settlement agreement'*°
with respect to any trust matter, provided:

e The terms and conditions of the agreement could be properly approved by a Court were court

approval sought;'" and

%" See s. 736. 0108(2). Additional guidance dealing with cotrustees and the impact of interstate mergers tracks existing
Florlda statutory law on these subjects. Compare ss. 736.0108(2) and (3), F.S. with s. 737.101(1)-(3), F.S.

%2 The nexus requirement is mandatory. See s. 736.0105(2)(f), F.S. It is satisfied if the designated jurisdiction is the
trustee's residence or principal place of business or a jurisdiction where all or part of the administration occurs. Other
Jurlsdsctlons are judged on a case by case basis. See s. 736.0108(1), F.S.

Sect|on 736.0104(1), F.S.

% Section 736. 0104(2), F.S. This may be a change in Florida law as there are some cases that suggest a stricter
standard for organizations acting through employees. See e.g., St. Petersburg Coca-Cola Bottling Co. v. Cuccinello, 44
So 2d 670 (Fla. 1950); Harris v. Lewis State Bank, 436 So. 2d 338 (Fla. 1st DCA 1983).

% Section 736.0108(4), F.S.

1% See s. 736.01 08(1), particularly the last sentence which contains a list of acceptable methods, including a properly
directed facsimile or other electronic message.
107 ” Section 736.0108(2), F.S.

Sectlon 736.0108(3), F.S.

% In this context, interested persons is defined to be those persons whose interest would be affected by the settlement.
Sectlon 736.0111(1), F.S.

'® Corporate trustees are quick to note the usefulness of nonjudicial settlement agreements in harmonious situations to
avoid the expense and delays of formal accountings at the termination of a trust. They can be useful in a variety of other
contexts as well. For a nonexclusive list of matters that can be resolved by a nonjudicial settlement agreement, see s.
736.0111(4), F.S. One can only assume that the comfort level banks have with this technique will increase under the
Code, both because settiement agreements are now authorized by statute and because the representation provisions in
Part lll should make it easier to get all interested persons "on board."

" Court approval may be requested by any interested person. Section 736.0111(5), F.S.

STORAGE NAME: h0425b.ELT.doc PAGE: 11
DATE: 2/7/2006



e The agr;aement does not produce a result that is not authorized under other provisions of the
Code."

Qualifications of Foreign Trustee

The Code dispenses with local qualifications for certain foreign trustees who receive distributions from
a local estate.”™

JUDICIAL PROCEEDINGS (PART II)

Part 1l collects in one place a number of the rules applicable to judicial proceedings involving the
validity, administration, and distribution of trusts."'* Among these are provisions that affirm that, in the
absence of a court order, trusts are not subject to continuing judicial supervision;'" that proceedings
involving the validity, administration, or distribution of trusts are commenced by complaint and are
governed by the Florida Rules of Civil Procedure;""® and that the circuit court has original jurisdiction
with respect to all matters arising under the Code.""’

Sticking with the familiar, Part Il also incorporates verbatim four provisioné found in Chapter 737, F.S.
These include:

e Section 736.0204, F.S. dealing with venue for actions and proceedings concerning trusts.'"®
The section is identical to s. 737.202, F.S.""*

e Section 736.0205, F.S. dealing with the dismissal of trust proceedings involving matters relating
to foreign trusts. The section is identical to s. 737.203, F.S.

e Section 736.0206, F.S., providing for notice and other rules relating to proceedings for the
review of the employment of agents and the compensation of the trustee and trust employees.
The section is identical to s. 737.204, F.S.

e Section 736.0207, F.S. preventing actions to contest the validity of a trust while it remains
revocable. This aspect of the section is identical to s. 737.2065, F.S. In addition, s. 736.0207,
F.S. includes a new exception for court approved actions by the guardian of the property of an
incompetent settlor.

Lastly, s. 736.0202, F.S.'® deals with personal jurisdiction over the trustee, beneficiaries, and
recipients of trust distributions. The methods of obtaining jurisdiction detailed in the section are not
exclusive.' With respect to a trust having its principal place of administration in Florida, s. 736.0202,
F.S. provides that:

"2 5ee s. 736.0111(2) and (3), F.S.

"3 Section 737.105, F.S., is essentially identical to s. 736.0112, F.S.

"% For a nonexclusive list of possible judicial proceedings, see s. 736.0201(4), F.S. The power of courts to take actions in
judicial proceedings involving trusts may not be changed in a trust instrument. See s. 736.0105(2)(n), F.S.

15 See s. 736.0201(3), F.S.

"% See s. 736.0201(1), F.S.

"7 See s. 736.0203, F.S. This is a mandatory provision. See s. 736.0105(2)(o), F.S.

"8 This is a mandatory provision. See s. 736.0105(2)(o), F.S.

% Venue lies in any county where it is proper under chapter 47, F.S., where the plaintiff or defendant beneficiary resides
or has its principal place of business, or where the trust has its principal place of administration.

120 Chapter 737, F.S. has no provision corresponding to s. 736.0602, F.S. Jurisdiction under existing law is obtained
under the general long arm statutes found in ch. 48, F.S. The Committee believes that the inclusion of a long arm statute
tailored specifically to trust matters is a beneficial addition to Florida law.

121 Section 736.0202(3), F.S.
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e A trustee submits to the jurisdiction of Florida courts either by accepting the trusteeship or by
moving the principal place of administration to this state;

e The beneficiaries are subject to the jurisdiction of Florida courts with respect to any matter
involving the trust; and

e Recipients who accept a distribution from a trust submit personally to the jurisdiction of Florida
courts regarding any matter involving the distribution.'? 2°

REPRESENTATION (PART lIit)

Part 11l of the Code includes, with some important modifications, the representation provisions of the
Uniform Code. Of all of the Code, the representation provisions should be among the most useful
because they facilitate planning and the efficient administration of trusts.

Background

In the context in which it is used here, "representation” refers to the authority of one person to act on
behalf of another.'®* Under the Code, notice, information, accountings and reports sent to a
representative have the same effect as those sent to the person being represented. And actions taken
by a representative bind the person being represented to the same extent as actions taken by the
person being represented.'®

Types of Representation

The Code recognizes several different types of representation. Two of these — representation by
holders of powers of appointment and by persons designated by the settlor in the trust instrument itself
— present special considerations and are discussed in greater detail later. The remaining
representation types include:

» Fiduciary: This category includes those provisions which permit a guardian of the property to
represent a ward;'?® an attorney-in-fact to represent a principal;'?’ and a trustee or personal

122 gection 736.0202, F.S. is a mandatory provision. See s. 736.0105(2)(o), F.S.

123 More is said about this provision for personal jurisdiction in the Constitutional Issues section, infra at p. 67.

24 The concept of representation is not new to Florida law. Section 731.303, F.S. provides for limited representation in
the administration of, or in judicial proceedings involving, decedent's estates and trusts. If the FTC is enacted, a
conforming amendment to s. 731.303, F.S., will restrict its application to decedent’s estates so all representation regarding
trusts will be controlied by the provisions in the FTC. But the Code representation provisions are more extensive. They
permit representatives to initiate or consent to actions and to receive accountings and information in both judicial and
nonjudicial contests. They apply generically across all provision of the Code. And to a limited extent, they apply to
settlors as well as to beneficiaries. See e.g., s. 736.0301(3), F.S. providing that notice or consent given to or by a
respresentative of an incapacitated settlor is binding of the settlor's behalf.

125 See s. 736.0301(1) and (2), F.S. Section 301(b) of the Uniform Trust Code provides that the consent of a
representative is binding on the person being represented “unless the person represented objects to the representation
before the consent would otherwise have become effective.” (emphasis added). The comments to the section suggest
that, at least with respect to competent adults, the qualification may be constitutionally required. Despite this, section
736.0301 does not include a similar limitation because the Committee believes that the constitutional requirement may not
apply with equal force to all types of representation. It may be that representation over the objection of the person being
represented violates due process in all cases. It is also possible, however, that representation by the holder of a power of
appointment (or by a settlor designated representative) is distinguishable because the underlying rationale for these types
of representation is found either in an equivalency with ownership or in the settior’s intent. See note 135 infra p. 14. The
Committee omitted the explicit limitation because it did not wish to preempt the issue.

126 See ss. 736.0303(1) and (2), F.S.

27 See s. 736.0303(3), F.S.
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representative to represent the beneficiaries of a trust or estate, as the case may be.'”® The
Code also provides that a parent may represent an unborn or minor child if no guardian of the
property has been appointed.'?

e Virtual: If not otherwise represented, a minor, incapacitated, unborn, unascertainable or
unlocatable person may be represented by another person having a substantially identical
interest.”*® The classic example of virtual representation involves the representation of minor
beneficiaries of a class gift by other adult members of the class.

e Court appointed: The court may appoint a representative for a person the court determines is
not otherwise adequately represented.”' A court appointed guardian ad litem would be an
example of this category of representation. Uniquely, in making decisions, a court appointed
representative may take into consideration benefits accruing to living members of the family of
the represented individual.'®?

Limits on Representation

With two notable exceptions, representation under the Code is available only to the extent there is no
conflict of interest between the representative and the person being represented. Representation by
holders of powers of appointment and by settlor-designated persons are the exceptions. As detailed
more fully below, the former are subject to a fraud or bad faith restriction; the latter are restricted more
directly by limitations on who may be designated as a representative.

Special Florida Provisions
Representation by Holders of a Power of Appointment

Section 736.0302, F.S. provides that a holder of a power of appointment may represent and bind the
objects and takers in default of the power. As is the case with the representation provision found in the
Probate Code,"® but unlike the corresponding provision in the Uniform Trust Code™* s. 736.0302, F.S.
makes no distinction between general and nongeneral powers.™® Representation applies to the
holders of either.'®

128 ., See ss. 736.0303(4) and (5), F.S.

See s. 736.0303(6), F.S.

% See s. 736.0304, F.S.

31 See s. 736.0305(1), F.S.
%2 gee s. 736.0305(3), F.S.
138 . See s. 731.303(1), F S.

Compare UTC s. 302.

% Even so, the rationale supporting this type of representation varies with the type of power. For general powers, the
rationale lies in the essential equivalency of these powers to ownership. The Committee believes the same rationale
supports representation in the case of broadly drafted nongeneral powers, such as a testamentary power to appoint to
anyone in the world except the holder of the power, the estate of the holder or the creditors of either. The restrictions on
the objects of this type of power exist for tax purposes only.

The supporting rationale for more restrictive nongeneral powers is different. A commonly encountered example of this
type of power would be a trust "to pay the income to spouse for life, then to distribute principal to such of settlor's
descendants as spouse appoints by will with gift in default of appointment to the descendants per stirpes.” In the
Committee's view, these powers are used either because existing Florida law permits their use as a means to cut off the
flow of information about the trust to the remaindermen during the life tenant's life or because they add flexibility to the
trust disposition. In either case, practically speaking, holders of this type of power act as an agent of the creator of the
power. If a settlor has sufficient confidence in the holder of a limited nongeneral power to vest him or her with the
authority to determine the beneficial ownership of trust property, there is every reason to assume that the settlor would
want the power holder to represent the objects and takers in default in other respects. Hence, representation by the
holder of a limited special power is a mere manifestation of a principle expressed more formally elsewhere in the Code
that a trust settlor should be able to designate persons to serve as representatives of trust beneficiaries.

% Nor does s. 736.0302, F.S. make a distinction between presently exercisable (i.e. inter vivos) and testamentary

powers. Note though, that no question of representation arises when a trust beneficiary has a presently exercisable
STORAGE NAME: h0425b.ELT.doc PAGE: 14
DATE: 2/7/20086

135



The Fraud and Bad Faith Limitation

As it turns out, one of the most discussed questions relating to the representation provision dealing with
power holders was whether representation should be precluded if the power holder has a conflict of
interest with the objects or takers in default. The Uniform Trust Code contains such a restriction.
Explicitly and structurally at least, s. 731.303, F.S. of the Probate Code does not. It was the
Committee's belief that incorporating a conflict of interest limitation would change existing Florida law.

Discussion on this point centered on the common situation where a life tenant of a trust is given a
power to appoint trust property by will. The case for including a conflict of interest limitation can be
found in the concern that, without one, as a representative of the objects and takers in default, the
power holder could approve acts that improperly benefit his or her life interest.” The case against
including a conflict limitation is found in the shared view of many on the Committee that the limitation
would preclude most representation by holders of powers as there would usually be some conflict
between the power holder and the objects and takers in default.

The Committee decided to include a provision precluding representation by power holders in matters
involving fraud or bad faith by the trustee instead of one dealing more broadly with conflicts of interest.
Ultimately, the Committee hoped that a good faith trustee will resist any attempt by the holder of a
nongeneral or testamentary power to enhance his or her life interest.'®

Powers Held by Trustees

Section 736.0302, F.S. places two other restrictions on the ability of a power holder to represent others
under part lll of the Code. Both address the same concern — that trustees not be in a position to
approve their own actions and accountings. Thus, s. 736.0302, F.S. does not apply to the distribution
powers of a trustee.’® Nor may a beneficiary with a power represent others while the beneficiary is
serving as sole trustee.'

Designated Representatives

Within limits discussed below, s. 736.0306, F.S. allows a settlor to appoint or designate a person to
represent and bind a trust beneficiary or to receive notices, information, reports and accounts on the
beneficiary's behalf. This section, which has no counterpart in the Uniform Code, contemplates that the
designated representative could be appointed directly by the settlor or by others (such as a committee)
pursuant to a process set out in the trust instrument. In either case, a person serving as a designated
representative is not a fiduciary. He or she is not liable for acts or omissions made in good faith.

Trustee May Not Serve as Designated Representative

Section 736.0306, F.S. places two important restrictions on the authority of a designated representative
to represent and bind a trust beneficiary. The first of these is that a designated representative who is
also a trustee may not represent or bind a trust beneficiary while serving in that capacity."" Thisis a
mandatory restriction that cannot be waived in the trust instrument.'*

general power of appointment. It such a case, the trustee's duties would be owed exclusively to the power holder; as long
at the power remained exercisable, other trust beneficiaries would have no rights to represent. See s. 736.0603, F.S.

37 The Committee was of the view that this is an unlikely possibility where a corporate trustee is involved. But not all
trusts have corporate trustee, and the possibility that the trustee is also the holder of the power, is a particular concern.

'3 |n a conforming amendment, a fraud and bad faith restriction was also added to s. 731.301(1), F.S.

1% gection 736.0302(2)(b), F.S.

40 section 736.0302(2)(c), F.S.

! Section 736.0306(2), F.S.

2 See s. 736.0105(2)(h), F.S.
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Certain Beneficiaries Serving as Designated Representatives

The second restriction, which is also mandatory,'* applies to designated representatives who are also
beneficiaries of the trust. Although there is no blanket prohibition on a beneficiary serving as a
designated representative, the Code does restrict the situations where this is allowed. A beneficiary
may serve as a designated representative only if:

e The beneficiary is designated by the settlor by name (as opposed to by others pursuant to a
process detailed in the trust instrument); or

e The designated representative/beneficiary is a spouse, grandparent, or descendant of a
grandparent of either the beneficiary being represented or that beneficiary's spouse.'

Representation; Privacy; and the Right to Information

Reference was made previously to the balance the Code attempts to make between a settlor's privacy
and control interests on the one hand, and the interests qualified beneficiaries have in accessing trust
information on the other. Because, the trustee's duty to notify, account to, and respond to requests for
information by qualified beneficiaries is mandatory, a settlor may not directly affect this duty in the trust
instrument. Nevertheless, with the judicious use of the representation provisions, particularly the power
of appointment and designated representative provisions, it should be possible to prevent one or more
qualified beneficiaries from gaining access to information the settlor does not wish them to have.'®

TRUST CREATION, VALIDITY, MODIFICATION AND TERMINATION (PART IV)

The first several sections of Part IV of the Code gather together what would be considered by most to
be the traditional common law of trusts. The balance of Part IV covers the important area of trust
modification, termination and reformation. Some of these later provisions are codifications of existing
Florida statutes. Others find their source in the Uniform Code.

Trust Creation and Validity

Under the Code, a trust may be created by inter vivos or testamentary transfer, by a settlor's self
declaration of trust, or by the exercise of a power of appointment.’ In broad outline and subject to
further refinement below, to create a trust a settlor having the capacity to do so'*’ must intend to create
a trust™® for a purpose that is lawful, consistent with public policy and possible to achieve.'*® The trust
must not be passive, meaning that the trustee must have enforceable duties to perform.’ A trust or
any portion of a trust is void to the extent the trust or trust portion is procured by fraud, duress, mistake,
or undue influence.™’

3 See Id.

1 See ss. 736.0306(3)(a) and (b), F.S.

%5 Although a settlor may be motivated by a desire to restrict access to information about a trust, the settior's intent in this
regard is merely precatory. That is, a trustee who gives notices, accountings, etc., directly to a person who is represented
b4y another under the Code is not individually liable for doing so. Section 736.0301(5), F.S.

% Section 736.0401, F.S.

7 Section 736.0402(1)(a), F.S.

% Section 736.0402(1)(b), F.S.

'%9 Section 736.0404, F.S.

150 Section 736.0402(1)(d), F.S. Accord, Elvins v. Seestedt, 141 Fla. 266, 193 So. 54, 126 A.L.R. 1001 (1940); Watson v.
St. Petersburg Bank and Trust Company, 146 So.2d 383 (Fla. 2d DCA 1962); Baum v. Corn, 167 So.2d 740 (Fla. 2d DCA
1964). The requirement that the trustee's duties be enforceable means that the same person may not be the sole trustee
and sole beneficiary of the trust. Section 736.0402(1)(e), F.S. Accord, Wiley v. Hoggson, 90 Fla. 343, 106 So. 408

(1925).
5 Section 736.0406, F.S.
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Ascertainable Beneficiaries

In addition to the above, a private trust must have ascertainable beneficiaries.'® That said, it is not
necessary that the beneficiaries be alive at the creation of a trust. It is sufficient if they can be
ascertained at some point in the future within the period of the Rule against Perpetuities.”® If a class of
beneficiaries is ascertainable (such as descendants), the shares of each may be left to the discretion of
the trustee.'

Charitable trusts

A trust may be created for a charitable purpose (e.g., the relief of poverty, the advancement of arts,
sciences, education or religion, or the promotion of health, governmental or municipal purposes).’
The ascertainable beneficiary requirement does not apply to such trusts'® because the enforcement of
charitable trusts is provided by other mechanisms."’

Trust for the care of animals

A trust may be created to provide for the care of one or more animals alive during the settior's
lifetime."®® The trust lasts until the death of the last surviving animal at which time any remaining trust
property is distributed as provided in the terms of the trust, or in the absence of such a provision, to the
settlor, if living, otherwise as part of the settlor's estate.'®

The settlor of an animal trust may designate someone to enforce the trust. In the absence of such a
designation, the court will appoint a person to enforce the trust.’® In either case, the presence of a
designated enforcer (so to speak) means that an animal trust does not need ascertainable
beneficiaries.

152 gection 736.0402(1)(c), F.S. The reason is obvious enough. It is the beneficiaries who have standing to enforce the
trust, and beneficiaries, courts, and trustees alike need to know who they are.

138 Section 736.0402(2), F.S.

¥ In a departure from orthodox common law, a power of a trustee to select from a class of indefinite beneficiaries (such
as friends) is not invalid under the Code. Instead, the trustee is given a reasonable time to make a selection. If the
trustee fails to do so, the trustee's power fails and the property passes to those who would have taken it had the power
never been conferred. Section 736.0402(3), F.S. Accord, Restatement (Third) of Trusts s. 46 (Tentative Draft No.-2,
approved 1999); Restatement (Second) of Trusts s. 122 (1959); Restatement (Second) of Property: Donative Transfers s.
12.1 cmt. e (1986). In this regard, the Code overrules Kunce v. Robinson, 469 So.2d 874 (Fla. 3rd DCA 1985).

155 Section 736.0405(1), F.S. Where the intent to create a charitable trust is present but the terms of the trust do not
indicate a particular purpose or beneficiary, the court may select one or more charitable purposes or beneficiaries.
Section 736.0405(3), F.S. ‘

1% Section 736.0402(1)(c)1, F.S.

37 Although not stated explicitly, the Code continues the common law rule that charitable trusts are enforced by the state
Attorney General. See s. 736.0110(3), F.S. under which the Attorney General may assert the right of a qualified
beneficiary with respect to charitable trusts. In addition, the rights of a qualified beneficiary are given to charitable
organizations expressly designated to receive distributions under the terms of a charitable trust. See s. 736.0110(1), F.S.
Finally, in a departure from common law, the Code gives settlors standing to enforce the charitable trusts they create.
Section 736.0405(3), F.S.

'58.See generally, s. 736.0408, F.S. This provision is similar to s. 737.116, F.S.

% See s. 736.0408(1) and (3), F.S. Except to the extent the court determines that the property in the trust exceeds that
necessary to accomplish the purposes of the trust, property in an animal trust may be applied only to its intended use.

'8 An action to request the appointment of someone to enforce an animal trust, or to remove a person serving in that

capacity may be brought by anyone having an interest in the welfare of the animal. Section 736.0408(2), F.S.
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Trusts for general or specific noncharitable purpose

In much the same way that the Code validates trusts for the care of animals, it also validates (for 21
years) trusts for a general or specific noncharitable purpose.’ Like animal trusts, trusts for a
noncharitable purpose are enforced by a person designated by the settlor in the terms of the trust, or, in
the absence of such a designee, by a person appointed by the court.’® Hence, this type of trust need
not have ascertainable beneficiaries either.'®

Trust Formalities

A testamentary trust is valid only if the will in which it is contained is valid. With two important
exceptions discussed next, an inter vivos trust is validly created under the Code if its creation complies
either with the law of the place where it was executed or the law where the settlor was domiciled at the
time of creation.' Thus, where either the execution situs or the settlor's domicile is a jurisdiction other
than Florida, the Code can validate a trust that does not comply with Florida law. In the common case
of a trust executed in Florida by a Florida domiciliary, however, the trust must comply with the
requirements for a trust in Florida.'® '

Irrevocable trusts

Neither existing Florida law nor the Code require a writing to create a trust of personal property.
Irrevocable oral trusts of personal property are enforceable'® provided only that their terms can be
established by clear and convincing evidence.'®” Trusts containing Florida real property, however,
must be evidenced by a signed writing.'®

Revocable trusts

Nominally, revocable trusts are subject to the same rules. Practically speaking, however, revocable
trusts present special considerations. In the first place, most plans involving revocable trusts also
involve wills with pourover clauses. Unders. 732.513(1), F.S., a pourover clause is invalid unless the
recipient trust is evidenced by a written instrument. More importantly, since 1995, s. 737.111, F.S. has

181 Section 736.0409(1), F.S. An example of a trust for a general noncharitable purpose would be a trust where the
trustee is directed to apply the income annually "to such worthy purposes as the trustee selects." An example of a trust

-for a specific noncharitable purpose would be one where the trustee is directed to spend trust funds for the saying of
masses for the settlor and his deceased spouse. Accord Restatement (Third) of Trusts, s. 47 (2003), cmt. d(1). It is worth
noting, though, that this Code provision will not apply to the two most common types of trusts for a specific noncharitable
purpose. These, respectively, are trusts for the care of animals, which are covered separately in Code s. 736.0409, F.S.
discussed above, and trusts for the care and maintenance of cemetery plots, which, under Fiorida law are deemed to be
charitable. See s. 689.13, F.S. The significance of this section is that trusts for the care and maintenance of cemetery
?Iots are not subject to the twenty-one year limitation in Code section 736.0409(1); they may be perpetual.

82 Section 736.0409(2), F.S. Also like an animal trust, except to the extent the court determines that the value of the
property is excessive, trust property must be applied for its intended use and any property not required for that purpose
must be distributed as provided in the terms of the trust or in the absence of such terms, to the settlor, if living otherwise to
the settlor's estate. Section 736.0409(3), F.S.

183 Section 736.0402(1)(c)3, F.S.

184 Section 736.0403(1), F.S.

'8 The formalities discussed in this portion of the analysis do not apply to certain trusts established as part of deferred
compensation plans. See s. 736.0403(3), F.S.

1% Section 736.0407, F.S. Accord, Bay Biscayne Co. v. Baile, 73 Fla. 1120, 75 So. 860 (1917); In re Estate of Pearce,
481 So.2d 69 (Fla. 4th DCA 1986).

187 Florida cases state the standard of evidentiary proof somewhat differently from s. 736.0407, F.S. See Columbia Bank
for Cooperatives v. Okeelanta Sugar Cooperative, 52 So.2d 670, 674 (Fla. Sup. Ct. 1951) ("clear, positive and almost
conclusive"); Bailey v. Baron, 269 So.2d 45, 47 (Fla. 3d DCA 1972, rev'd on other grounds 275 So.2d 519 (Fla. Sup. Ct.
1973) ("clear, strong, conclusive and unequivocal"). The Committee believes the standards expressed in these cases is
functionally equivalent to the "clear and convincing” standard in s. 736.0407, F.S.

68 See s. 736.0403(2)(a), F.S. providing that trusts containing land must comply with s. 689.05, F.S.
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provided that the testamentary aspects of most trusts'® are void unless the trusts are executed with the

formallities required for a will.'® Similar requirements are imposed by section 736.0403(2)(b) of the
Code, but only with respect to revocable trusts'”" created by Florida domiciliaries'’? on or after the
effective date of the Code."® The practical bottom line then is that, under the Code, if revocable trusts
are to serve the function they are intended to serve — to pass property at the death of the settlor to
others — they must be executed with the formalities required for a will.

These basics aside, there are aspects to the application of section 736.0403(2)(b), F.S. that may not be
apparent from a casual reading. These include the following:

o The section applies both at the creation of a revocable trust and to any subsequent
amendments.'™

o A failure to comply with the requirements of s. 736.0403(2)(b), F.S. does not result in the initial
invalidity of a revocable trust. Rather, only the testamentary aspects of the trust are void. As
under existing law, testamentary aspects means "those provisions of the trust that dispose of
the trust property on or after the settlor's death other to the settlor's estate."’”®

e The formalities required are those for a will in Florida. Complying with the formalities for a will in
some other state is not enough.

e Section 736.0403(2(b), F.S. has no applicability to trusts created by non Florida domiciliaries
whether or not the trust was executed in Florida.'”®

e Conversely, s. 736.0403(2)(b), F.S. does not contain an "out" for trusts executed in other states.
The section applies to revocable trusts created by Florida domiciliaries regardless of the place
of execution and regardless of the location of the property held in the trust.'”

Trust Modification and Termination

In addition to provisions dealing with the requisites for a trust, Part IV of the Code includes important
and useful provisions covering the modification, termination and reformation of trusts. The first three of
these provisions discussed below, are rewrites of Florida's existing trust modification statutes. The
remaining provisions are borrowed from the Uniform Code.

1% Section 737.111, F.S. applies to trusts created by Florida residents, and perhaps trusts created in Florida by
nonresidents. Certain trusts involved with deferred compensation arrangements are explicitly excluded from the
requirements of s. 737.111), F.S. See s. 737.111(5), F.S. An identical exclusion is included in section 736.0402(3), F.S.
70 See s. 737.111(1), F.S. This section does not apply to trusts created before October 1, 1995. Section 737.111(6),
F.S.

' A trust is revocable if it is revocable by the settlor without the consent of either the trustee or a person holding an
adverse interest. Section 736.0103(15), F.S. The decision to restrict s. 736.0403(2), F.S. to revocable trust follows from
the Committee's belief that compliance with testamentary formalities is justifiable as a matter of principle only for that class
of trusts that operate as will substitutes. Revocable trusts serve that purpose, irrevocable trusts do not. Stated differently,
irrevocable outright transfers need not comply with testamentary formalities and the Committee could find no convincing
justification for treating irrevocable transfers in trust any differently.

72 The change from "resident" in s. 737.111, F.S. to "domiciliary” in s. 736.0403(2), F.S. has no substantive effect as the
two terms are defined to be synonymous in s. 731.201(11), F.S.

173 gection 737.111, F.S. continues to apply to trust created before that date. Section 736.0402(4), F.S.

" Unlike s. 737.111, F.S., s. 736.0403(2), F.S. makes no mention of trust amendments. Nevertheless, it applies to trust
amendments because trust amendments are included within the definition of trust instrument. See s. 736.0103(20), F.S.
75 See s. 736.0403(2), F.S., final sentence.

% Compare s. 737.111(2), F.S. which seems to imply that trusts executed by nonresidents are subject to the section if the
settlor executes the trust in Florida.

""" Because of the differences between s. 737.111, F.S. and new section 736.0403(2)(b), F.S., the latter applies only to
trusts created on or after the effective date of the Code. Section 736.0403(4), F.S. Section 737.111, F.S. continues to

apply to trusts created before that date.
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Incorporation of Existing Florida Statutes

Chapter 737, F.S. includes two important sections dealing with the modification and termination of
irrevocable trusts. With some restructuring, these sections have been incorporated into three sections
of the Code. Each is discussed individually below. First, however, consideration is given to features
the three sections have in common.

Common Features

The three sections under consideration here — ss. 736.1113, 736.1115 and 736.0412, F.S. —are all in
addition to and not in derogation of common law rights to modify, amend, terminate trusts.””® Although
they apply in different contexts and with different prerequisites, none is applicable while a trust is
revocable and all permit the same kind of modifications. That is, when applicable, each section
provides a mechanism through which a trust can be:

e Amended with respect to either administrative or distribution terms;
e Terminated in whole or in part;

¢ Modified to direct or permit a trustee to do unauthorized or prohibited acts; or

e Modified to preclude a trustee from doing authorized or required acts.'”

Of course, the three sections have differences as well. By way of preview, areas of difference include:
e The role (if any) a court plays in the modification/termination decision;

e Who may request or effectuate a modification/termination; and

e The respect that is to be given to the settlor's intent.’®

Judicial Modification Consistent with Settlor's Intent

Section 736.04113, F.S. permits a court to modify an irrevocable trust in any of the ways described
above if the trust's purposes have been fulfilled or have become illegal, impossible, wasteful or
impractical. It also permits modification when, because of an unanticipated change in circumstances,
compliance with the original terms would defeat or substantially impair a material purpose of the
trust.”® Section 736.04113, F.S. is identical in effect to s. 737.4031(1), F.S. The only real difference is
that s. 736.04113, F.S. clarifies who may apply for modification under the section. The application may
be made by a trustee or any qualified beneficiary.'®

An important characteristic of s. 736.04113, F.S. is that as long as they remain legal, possible and
consistent with public policy (e.g., not wasteful or impractical), the settlor's purposes for the trust are

'8 See ss. 736.04113(4), 736.04115(5) and 736.0412(6), F.S.

'7° See ss. 736.04113(2), 736.04115(1), and 736.0412(1), F.S.

1% The Committee expressed the following comment concerning the settlor's intent. It may come as a surprise to some
that two of the Code sections may be used to modify or terminate a trust in a manner that is inconsistent with the intent of
the settlor. It is worth emphasizing, however, that this possibility is not new with the Code. It exists under the modification
provisions-in Chapter 737, F.S. as well. The Code's organization and restructuring of these sections just makes this
possibility more apparent. Then too, it is also worth noting that, with some tradeoffs, a settlor can preclude modifications
and terminations that are inconsistent with his or her intent in the governing instrument. This ability, which involves an
interplay between the modification sections and the Rule against Perpetuities, is detailed more fully iater.

'® See s. 736.04113(1), F.S.

'82 Section 736.04113(1), F.S.
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the guiding polestar in a court's decision to permit a modification. In that regard, in exercising its
discretion, the court is directed to consider the terms and purposes of the trust, the facts and
circumstances surrounding its creation and other extrinsic evidence relevant to the proposed
modification.”®® Importantly, modification under s. 736.04113, F.S. is not precluded by the presence of
a spendthrift provision.'®*

The court's authority to modify a trust under s. 736.04113, F.S. is included on the list of mandatory
provisions.'® Thus, while a modification that is inconsistent with a material purpose of the settlor
should be rejected by a court, a provision in a trust instrument which would seek to prevent the court
from exercising its discretion on the matter is ineffective.

Judicial Modification in the Best Interest of the Beneficiaries

Under Code s. 736.04115, F.S., a court may modify an irrevocable trust in any of the ways described
previously when compliance with the terms of the trust is not in the best interest of the beneficiaries.®
As with s. 736.04113, F.S. discussed above, modification under s. 736.04115, F.S. is not precluded by
the presence of a spendthrift provision'®” and, in exercising its discretion, a court is directed to consider
the terms and purposes of the trust, the facts and circumstances surrounding its creation, and extrinsic
evidence relevant to the proposed modification.'®®

Nonjudicial Modification of Irrevocable Trusts

Section 736.0412, F.S. provides for the nonjudicial modification of a trust. Under it, a qualifying trust
may be modified in any of the ways described previously upon the unanimous agreement of the trustee
and all qualified beneficiaries,’®® although neither a spendthrift clause nor a provision in a trust
instrument prohibiting amendment or revocation of a trust prevents modifications under the section.‘190
The objection of a nonconsenting beneficiary, however, might.

Protection of Nonconsenting Beneficiaries

Because consent to a nonjudicial modification is required only of the trustee and qualified beneficiaries,
there is a possibility that a s. 736.0412, F.S. modification could be detrimental to the interests of other
beneficiaries. To protect against that, Code s. 736.0410(2), F.S. allows any beneficiary to commence a
judicial proceeding to have a court review a proposed nonjudicial modification.

183 Section 736.04113(3)(a), F.S.

'® Section 736.04113(3)(b), F.S.

185 See s. 736.0105(2)(j), F.S.

'8 The Committee explained the following regarding modification. Except for a clarification of who may apply for a
modification under the section — a trustee or any qualified beneficiary — this section is identical in effect to existing s.
737.4031(2), F.S." Under both, it is the best interest of the beneficiaries that is the controlling criteria for modification.
Consequently, it is possible that s. 736.04115, F.S. could be used to modify a trust in a manner that is inconsistent with
the settlor's intent. Predictably, this possibility may be anathema to some settlors. If so, read on. By default, under
Florida's statutory Rule Against Perpetuities, all trust interests must vest or terminate within 360 years of their creation.
For trusts subject to this version of the Rule, section 736.04115 is mandatory. See s. 736.0105(2)(j), F.S. But a provision
in a trust instrument that expressly prohibits judicial modification under s. 736.04115, F.S. can be effective if the trust is
drafted to comply with either the common law Rule Against Perpetuities (lives in being plus 21 years) or with Fiorida's
shorter 90 year statutory substitute. Note, however, that drafting to comply with the common law or shorter statutory
‘Rules is not in and of itself sufficient to preclude modifications under s. 736.04115, F.S. The trust instrument must also
expressly prohibit judicial modifications under the section. See s. 736.04112(3)(b), F.S. Accord, s.737.4031(2)(c)2, F.S.
%7 Section 736.04115(2)(c), F.S.

1% Section 736.04115(2)(b), F.S.

'% Section 736.0412(1), F.S.

%0 gection 736.0412(2), F.S.
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Qualification Criteria

Section 736.0412, F.S. is substantively identical to s. 737.4032, F.S. on which it was based. Under
both, a number of factors must be considered in determining whether a trust qualifies for nonjudicial
modification.

e First, the trust must have been created after 2000.""

e Second, nonjudicial modification is not permitted for any trust for which a charitable deduction is
allowed or allowable under the Internal Revenue Code until such time, if ever, that all charitable
interests in the trust have terminated.'®

 Finally, there can be no nonjudicial modification of any trust while the trust settlor is still alive.'®
This limitation, insures that a settlor's participation in a modification, either directly as a qualified
beneficiary or indirectly as a representative of another qualified beneficiary, cannot cause
adverse estate tax exposure at a settlor's death under the expansive reading some recent case
decisions have given to IRC sections 2036 and 2038."**

Other Modification and Termination Provisions

The three sections discussed above have their roots in the existing modification provisions of Chapter
737, F.S. In addition, the Code includes two other modification/termination provisions that are derived
from the Uniform Code.

Modification or Termination of Uneconomic Trusts

Code s. 736.0414, F.S. provides a mechanism for a trustee or court to modify or terminate an
uneconomic trust. The section is not mandatory; modifications and terminations under the section
736.0414 may be precluded by an express provision in the trust instrument.” Assuming no such
provision:

e A trustee of a trust with property worth less then $50,000 may terminate the trust on its own
initiative if the trustee concludes that the value of the trust property is insufficient to justify the
cost of administration.’®® Before proceeding, notice must be given to the qualified
beneficiaries.’ If one or more of them object, they may commence a judicial proceeding to
disapprove the trustee's termination.'®

191 Section 736.0412(4)(a), F.S.

192 gection 736.0412(4)(b), F.S. This restriction is intended to preserved deductibility of charitable trusts for federal tax
purposes.

1% See s. 736.0412(1), F.S.

194 Assuming the above criteria are met, a final consideration involves the applicable Rule Against Perpetuities associated
with the trust. Section 736.0412, F.S. involves a tradeoff with the Rule Against Perpetuities similar to that detailed above
for s. 736.04113, F.S. That is, nonjudicial modification is not only permissible, its availability is mandatory for trusts
having a perpetuities period in excess of the common law and 90-year statutory periods.™®* For other trusts, the
availability of nonjudicial modification is within the control of the governing instrument. By default, trusts which are drafted
to comply with the common law or 90 year statutory periods are automatically exempt from modification under s.
736.0412, F.S. The governing instrument, may however, provide to the contrary. See s. 736.0412(4)(b), F.S.

95 Although the existence of a spendthrift clause is not itself sufficient to preclude applicability of the section. Section
736.0414(4), F.S.

1% Section 736.0414(1), F.S.

97 4.
%8 See s. 736.0414(3), F.S.
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e In addition, upon application of a trustee or any qualified beneficiary a court may modify or
terminate a trust, or remove or appoint a different trustee, if the court determines that the value
of the trust property is insufficient to justify the cost of administration.

In either case, upon termination of a trust, the trustee is directed to distribute the trust property in a
manner consistent with the purposes of the trust.?*

Modification to Achieve Settlor's Tax Objectives

In another section derived from the Uniform Code, s. 736.0416, F.S. provides that upon application by
any interested person a court may modify a trust to achieve a settlor's tax objectives. Modifications
under the section must be consistent with the settlor's probable intent.”"’

Trust Reformation

The Code contains two sections permitting the reformation of a trust to better effectuate a settlor's
intent. The first of these is a codification of the common law cy pres doctrine. The second permits
reformations to cure mistakes. This latter, in particular, is an expansion of existing law.

Cy Pres

Section 736.0413, F.S. codifies the common law cy pres doctrine. Under the section, a court may
modify or terminate a charitable trust in a manner consistent with a settlor's charitable purposes if a
particular charitable purpose becomes unlawful, impracticable, impossible to achieve, or wasteful.
Reformation under s. 736.0413, F.S. is discretionary with a court. In that regard, the section differs
from the corresponding Uniform Code provision. Under Uniform Code s. 413, it is presumed that the
settlor had a general charitable intent in creating the trust which precludes a court from reverting the
trust property back to the settlor or the settlor's successors in interest.? This limitation is not present
ins. 736.0413, F.S.

Reformation to Correct Mistakes

Under s. 736.0415, F.S., upon application of the trustee or any interested person, a court may reform
the terms of a trust to conform to the settlor's intentions if it is proved by clear and convincing evidence
that both the accomplishment of the settlor's intent and the terms of the trust were affected by a
mistake. Reformation under the section is available for both mistakes of law and of fact, whether or not
the terms of the trust are ambiguous.?®

Trust Division and Combination
The final section of Part IV of the Code --s. 736.0417, F.S. -- gives trustees the power to sever or

combine trusts. The section is derived from Uniform Code s. 417. It replaces provisions in Chapter
737, F.S. which also permit trust combinations and severances.”>* The Committee preferred the

1% Section 736.0414(2), F.S.

20 A trustee may enter into agreements and take other necessary or appropriate actions to protect the interests of the
beneficiaries and to effectuate the intent and purposes of the trust. Section 736.0414(3), F.S.

21 Code s. 736.0416, F.S. provides an important state law authority for this type of modification. It does not, and can not,
however, insure that the modification will be recognized for tax purposes. In general, tax recognition requires either that
the modification occur before the event giving rise to the tax or that the modification be authorized by the Internal
Revenue Code or Treasury Regulations promulgated thereunder. See Rev. Rul. 73-142, 1973-1 C.B. 405.

202 Thig aspect of the Uniform Code is discussed further in the comments to UTC s. 413.

203 Existing Florida case law supports reformation to cure scrivener's errors. See Robinson v. Robinson, 720 So. 2d 540
(Fla. 4th DCA 1998). Section 736.0415, F.S. is broader, however, as it allows reformation for mistakes both in the
expression and in the inducement.

24 5ee 5.737.403, F.S.
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Uniform Code provision over existing law because the existing statutes are unnecessarily restrictive.
For example, severances under existing statutes must result in trusts with identical terms and with an
aggregate of interests that are reasonably equivalent to those that existed prior to the severance.
Similar restrictions apply to combinations.?*®

By contrast, under s. 736.0417, F.S. a trustee may combine trusts even though their terms are not
identical. And a single trust can be severed even though the resulting trusts are dissimilar. Three
cautions, are in order, however.

e First, the authorify of the trustee is circumscribed by a requirement that the severance or
combination not impair any beneficiary's rights.

e Second, notice must be given to qualified beneficiaries and any beneficiary may commence a
proceeding to disapprove a proposed severance or combination.”*

o Lastly, the types of actions permitted under s. 736.0417, F.S. may exceed what are permissible
from a tax standpoint. Trustees should exercise caution as tax law requirements for trust
combinations and severances vary with the context.

CREDITORS CLAIMS; SPENDTHRIFT AND DISCRETIONARY TRUSTS (PART V)

Part V of the Code contains the several provisions that bear on the rights of creditors vis-a-vis a
beneficiary's interest in a trust. Areas covered include the ability to garnish present or future
distributions; the validity, requisites, effect, and limits of spendthrift provisions; the impact on creditor's
rights of discretionary distribution standards; the treatment of self-settied trusts; and the duty of trustees
of revocable trusts to pay the expenses and obligations of a settlor's estate.

Third Party Trusts

The term "third party trusts" is used in this Summary as a convenience to distinguish between those
trusts that a settlor creates for others and those where the settlor has either a power of revocation or an
interest as beneficiary. The latter are referred to as self-settled trusts.

No Spendthrift Provision

With respect to third party trusts, s. 736.0501, F.S. provides the basic statement of creditor remedy.
Under the section, as long as the trust does not contain a valid spendthrift provision, a court may
"authorize a creditor or assignee of the beneficiary to reach the beneficiary's interest by attachment of
present or future distributions to or for the benefit of the beneficiary or by other means."® Importantly,
the rights given to creditors under the section are limited to those cases where a beneficiary has a right
to distributions. [f distributions are discretionary, a beneficiary has no "attachable” trust interest. Thus,
s. 736.0504(1), F.S. provides that a creditor of a beneficiary may not compel a distribution that is
subject to a trustee's discretion whether or not the discretion is subject to a standard and whether or

25 See s. 737.403(b), F.S.

26 Section 736.0410(2), F.S.

27 Although Chapter 737, F.S. contains nothing similar, s. 736.0501, F.S. is consistent with existing Florida case law
which permits garnishment of "disbursements that are due to be made or actually made from the trust." Bacardi v. White,
463 So. 2d 218 (Fla. 1985). It does not matter that the distribution is to be made to or for the benefit of the beneficiary.
See Bradshaw v. Am. Advent Christian Home and Orphanage, 145 Fla. 270, 199 So. 329 (1941) ("Where trust income is
to be applied for the use and benefit of the cestui que trust, a court of equity may direct application of the income to

payment of his debts.")
STORAGE NAME: h0425b.ELT.doc PAGE: 24
DATE: 2/7/2006



not the trustee has abused the discretion.?®® In addition, s. 736.0504(2), F.S. insures that the same
rules apply even if the beneficiary is the trustee, provided the trustee's discretion to distribute for its
own benefit is limited by an ascertainable standard.?®

Section 736.0504, F.S. applies only with respect to the rights of creditors to compel distributions from
discretionary trusts. It does not limit the right of a beneficiary to sue for an abuse of discretion or a
failure to comply with a distribution standard.?'

_ Spendthriﬁ Trusts

Code s. 736.0502, F.S. gives statutory recognition to spendthrift provisions.?"" Assuming a trust has a
valid spendthrift provision:

¢ A beneficiary may not transfer his beneficial interest in the trust; and

208 Existing Florida case law does not permit the garnishment of interests in wholly discretionary trust interests. See
Bacardi v. White, supra note 207. Whether the same rule applies to trusts where the discretion is subject to a standard,
E)articularly where the standard has been abused, is not clear.

% On the question of when a trustee's powers may be subject to an ascertainable standard even though such a standard
is not provided in the trust instrument, see ss. 736.0814(2) and (3), F.S. under which a power of a trustee other than a
settlor or a spouse of a settlor to distribute to itself is automatically restricted by an ascertainable standard.

Section 736.0504(2), F.S. is derived from UTC section 504(e). The purpose of the provision is explained in the following
comment to the UTC section:

The UTC, as previously drafted, did not specifically address the issue of whether a creditor of a
beneficiary may reach the beneficial interest of a beneficiary who is also a trustee. However,
Restatement (Third) of Trusts s.60, comment g, which was approved by the American law Institute in
1999, provides that the beneficial interest of a beneficiary/trustee may be reached by the
beneficiary/trustee’s creditors. Because the UTC is supplemented by the common law (see UTC
Section 106), this Restatement rule might also apply in states enacting the UTC. The drafting
committee has concluded that adoption of the Restatement rule would unduly disrupt standard estate
planning and should be limited. Consequently, Section 504 is amended to provide that the provisions of
this section, which generally prohibit a creditor of a beneficiary from reaching a beneficiary’s
discretionary interest, apply even if the beneficiary is also a trustee or cotrustee. The beneficiary-trustee
is protected from creditor claims to the extent the beneficiary-trustee’s discretion is protected by an
ascertainable standard as defined in the relevant Internal Revenue Code sections. The result is that the

" beneficiary’s trustee’s interest is protected to the extent it is also exempt from federal estate tax. The
amendment thereby achieves its main purpose, which is to protect the trustee-beneficiary of a bypass
trust from creditor claims.

The Committee notes that there is no Florida case law in support of the position taken by the Restatement (Third) of
Trusts above with respect to powers subject to ascertainable standards. In Croom v. Ocala Plumbing & Electric Co., 62
Fla. 460 (1911), the supreme court did subject property to the reach of trust beneficiaries' creditors because the trust
instrument gave the beneficiaries an unrestricted right to demand distribution of the trust. The court said:

Even if a deed creating a spendthrift trust, if properly construed, is valid and effectual to exempt the
property from the debts of the beneficiaries, yet where the deed provides that the trustees shall convey
all or any part of the property to the cestui que trust or to their assigns as they may direct on the joint
request in writing, this virtually gives them absolute dominion so as to vest in them or their assigns
absolute title, and such deed does not exempt the property from their debts under the general rule that
when one has an interest in property which he may alien or assign, that interest, whether legal or
equitable, is liable for the payment of his debts.

The powers in Croom, however, were unrestricted. The rationale of the case would not appear to apply to powers subject
to an ascertainable standard. Hence, the Committee believes that section 736.0504(2) is consistent with existing law.

210 Section 736.0504(3), F.S. _

#'" The Code clarifies that no special language is necessary to create a spendthrift trust. Thus, a trust term to the effect
that beneficial interests are subject to a spendthrift trust or words of similar import is sufficient to do the trick. See s.
736.0502(2), F.S.
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¢ With some exceptions discussed next, a creditor or assignee of the beneficiary may not reach
the interest or a distribution by the trustee before it is received by the beneficiary.?'

Spendthrift provisions are also recognized in existing Florida case law, although there is an important
difference in the treatment of them under the Code. The difference concerns the required scope of the
restraint on alienability. Under Florida case law, it appears possible for a spendthrift provision to allow
limited transfers among family members.?'®* That is not allowable under the Code. Under s.
736.0502(1), F.S., a spendthrift provision is valid only if it restrains both voluntary and involuntary
transfer of a beneficiary's interest. Because this limitation is mandatory and is a change in existing law,
the requirement does not apply to any trust in existence on the effective date of the Code.*"*

Exception Creditors

When it comes to the effectiveness of spendthrift provisions, not all creditors are created equal. For
public policy reasons, some creditors may proceed against a beneficiary's interest in a trust even
though the trust includes a spendthrift clause. Thus, s. 736.0503(2), F.S. provides that a spendthrift
clause is unenforceable against:

e A claim by a beneficiary's child, spouse, or former spouse for support or maintenance;

¢ A judgment creditor (such as an attorney) who has provided services for the protection of a
beneficiary's interest in the trust; or

e A claim by a state or the United States, but only to the extent a separate statute so provides.
Remedies Available to Exception Creditors

The fact that spendthrift clauses are unenforceable against exception creditors means only that these
creditors have remedies against a beneficiary's interest similar to those of creditors of beneficiaries with
interests in a trust that does not include a spendthrift provision. That is, exception creditors may attach
present or future distributions to or for the benefit of the beneficiary;?'® they cannot compel distributions
from or otherwise reach beneficial interests in discretionary trusts.*'®

Key Change from Existing Law

The concept of exception creditors has been recognized in Florida's case law since the 1985 decision
in Bacardi v. White*'” in which the Supreme Court permitted a former spouse to recover alimony and
attorney's fees from her former husband's spendthrift trust. In dicta, the court indicated that the resuit
would be the same for a claim by a child for child support. A key difference between the Bacardi
holding and the Code treatment of these exception creditors, however, is that the court in Bacardi held
that the spouse's remedy is a last resort remedy which is available only upon a showing that traditional
remedies are not effective.?'® The Code's provisions dealing with exception creditors are not so limited.
Hence the Code changes existing law in this area by eliminating the need to show that traditional
remedies are ineffective.

%12 gection 736.0502(3).

218 Although neither court discussed the point, the spendthrift clauses upheld in Bacardi v. White, 463 So. 2d 218 (Fla.
1885) and Mason v. Mason, 789 So. 2d 895 (Fla. 3d DCA 2001) both permitted limited transfers to family members.

2% Section 736.0502(1), F.S.

215 See s. 736.0503(3), F.S. This subsection also preserves the existing procedures available under the Uniform
Interstate Family Support Act. See Chapter 88, F.S.

218 See s. 736.0504(1), F.S., discussed supra, p. 24, which applies whether or not a trust contains a spendthrift provision.
217 463 So. 2d 218 (Fla. 1985).

218 Accord, Mason v. Mason, 789 So. 2d 895 (Fla. 3d DCA 2001).
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Mandatory Distributions

Although a spendithrift provision prevents a beneficiary's creditor from attaching or garnishing the
beneficiary's interest in a trust, it does not protect trust income or principal after it has been distributed
to the beneficiary. For that reason, a sympathetic trustee might be tempted to delay required
distributions to spendthrift beneficiaries to frustrate or delay the beneficiaries’ creditors' efforts to reach
the distributions. Code s. 736.0506, F.S. is intended to prevent this. Under the section, whether or not
a trust contains a spendthrift provision, a creditor or assignee of a beneficiary may reach a mandatory
distribution that the trustee does not make within a reasonable time.?'® For this purpose, a mandatory
distribution is a distribution of income or principal that the trustee is required to make under the terms of
the trust, including a distribution on termination of the trust. The term does not encompass
discretionary distributions of any sort.??°

Self-settled Trusts

As mentioned previously, this Summary uses the term "self-settied trust” as a convenience. Atrustis a
self-settled trust if it is revocable by the settlor or if the settlor is a mandatory or permissible distributee
of trust property.

Creditor Remedies

Traditionally, self-settled trusts have been treated harshly when it comes to creditors' rights. This
follows from a widely accepted public policy maxim that you should not be permitted to put property in a
trust for your own benefit and escape your creditors. This policy maxim informs the Code's treatment
of self-settled trusts. Under Code s. 736.0505(1), F.S., whether or not a trust includes a spendthrift
provision:

e While a trust is revocable, the trust property is subject to the claims of the settlor's creditors;*’
and

o Inthe case of an irrevocable trust, a settlor's creditor or assignee may reach the maximum that
can be distributed to or for the benefit of the settlor.??? %

Withdrawal Powers

While the remedies given in the Code to creditors of settlors of self-settled trusts are not new, there is
one aspect of s. 736.0505, F.S. that may be. Under s. 736.0505(2)(a), F.S., during the period it may be
exercised, a holder of a withdrawal power over trust property is treated the same as a settlor of a
revocable trust with respect to the property subject to the power.?* Hence, the power holder's creditors
may reach the property subject to the power.

219 gection 736.0506(2), F.S.

220 1t is immaterial for this purpose that the discretion is subject to a standard or that it is coupled with language of
direction. Section 736.0506(1), F.S.

221 Section 736.0505(1)(a), F.S. Accord UTC s. 505(a)(1); Restatement (Third) of Trusts s. 25 comment e (Tentative Draft
No. 1, approved 1996). But see Restatement (Second) of Trusts s. 330 comment o (1959) indicating that the rule with
respect to revocable trusts at common law is different.

222 Section 736.0505(1)(b), F.S. Accord UTC s. 505(a)(2); Restatement (Third) of Trusts s. 58(2) and comment e
STentative Draft No. 2, approved 1999); Restatement (Second) of Trusts s. 156 (1959).

23 Neither of these rules is surprising. As both are consistent with accepted general principles of law, the Committee
believed that s. 736.0505(1), F.S. does not change existing Florida law. Of course, not all states follow these rules.
Recent, legislation in some states gives greater creditor protection to irrevocable seif-settled trusts.

224 gection 736.0505(2)(a), F.S. ,
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As the term “power of withdrawal” does not include powers held by a trustee which are limited by an
ascertainable standard or powers which require the consent of the trustee or an adverse person,?® the
rule in section 736.0505(2)(a), F.S. appears consistent with the Supreme Court's decision in Croom v.
Ocala Plumbing & Electric Co.?*® which subjected trust property to the reach of creditors when the trust
beneficiaries had an unrestricted right to access trust property. Under s. 736.0505(2)(b), F.S.,
however, upon a lapse, release, or waiver of a withdrawal power, the power holder retains the status of
trust settlor with respect to the value of the property subject to the lapse, etc.??” Accordingly, the power
holder's creditors can reach the maximum amount of that property that could thereafter be distributed to
the power holder. As there is no similar principal in existing Fiorida case law, the Committee views s.
736.0505(2)(b), F.S. to be a change in existing law.”*®

Trustee's Duty to Pay Expenses and Obligations of Settlor's Estate

Chapter 737, F.S. includes provisions which establish a workable and important mechanism by which
the assets of a deceased settlor's revocable trust must be applied in payment of the expenses of
administration and the obligations of a settlor's estate. The Code incorporates these provisions without
change. Thus, in a mandatory provision, s. 736.05053, F.S. obligates a trustee of a trust described in
s.733.707(3), F.S.? to pay to a deceased settlor's personal representative amounts the personal
representative certifies in writing to be required to pay administration expenses and the obligations of
the settlor's estate. The section is identical to s. 737.3054, F.S. In another mandatory provision, Code
s. 736.05055, F.S. carries forward the requirements found in s. 737.308, F.S., including the
requirement imposed on a trustee of a trust described in s. 733.707(3) , F.S. to file a notice of trust with
the court of the county of the settlor's domicile and the court having jurisdiction of the settlor's estate.

Revocable Trusts (Part VI)

Part VI of the Code gathers in one place most of the provisions relating to revocable trusts, which the
Code defines to be a trust that may be revoked by the settlor without the consent of either a trustee or a
person having an adverse interest.®° In an initial mandatory provision, s. 736.0601, F.S. clarifies that
the capacity required to create a revocable trust is the same as that needed to execute a will.Z! Other
sections specify the rules to be used to determine if and how a trust may be revoked or amended, the

25 gee 5. 736.0103(12), F.S.

% 62 Fla. 460 (1911). Croom is discussed further at note 209.

227 See s. 736.0505(2)(b), F.S.

228 The Code contains an important qualification to the rule discussed above dealing with the effect of lapses, releases
and waivers. The rule applies if and only to the extent the value affected by the lapse, release or waiver exceeds the
greater of the gift tax annual exclusion (currently $11,000) or the safe harbor for lapses under the federal gift and estate
tax laws (currently the greater of $5,000 or 5 percent of the trust). See ss. 736.0505(b)(1) and (2), F.S. For powers
drafted not to exceed these limits, the property subject to the power will be subject to the power holder’s creditors before
the lapse, release, etc., but not thereafter. Initially, the Committee favored a rule that would have excepted lapsing powers
altogether (even while they were exercisable) provided the powers lapsed within the restrictions of the gift tax annual
exclusion or transfer tax safe harbors. Such an exception, however, would invite abuse as unrestricted and unlimited
withdrawal powers could be brought within the scope of the exception simply by providing that they are to lapse at some
nominal rate (such as $100 per year). Ultimately, the Committee accepted the treatment described in the text which is
also the treatment given to withdrawal powers under the Uniform Code. See UTC s. 505(b).

229 gections 736.05053 and 736.05055, F.S. refer to trusts described in s. 733.707(3), F.S. rather than to revocable trusts
because s. 733.707(3), F.S. is a broader concept. In addition, the section contains safeguards to prevent adverse tax
conseguences.

230 Section 736.0103(15), F.S.

21 As a section dealing with the requirements for creating a trust, s. 736.0601, F.S. is made mandatory by s.

736.0105(2)(a), F.S.
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effect revocability has on the duties and liabilities of a trustee and the limitations period for contesting
revocable trusts after the death of the settlor.?*?

Consequences of Revocability

Revocability is important under the Code in two respects. The first, discussed previously, is the impact
revocability has on the ability of a settlor's creditors to reach trust assets in satisfaction of their claims
and the liability the trust has for contribution for costs and claims at a settlor's death. The second area
where revocability plays an important role concerns the duties of the trustee. While a trust is
revocable, the trustee's duties are owed exclusively to the trust settlor®* As a consequence:

e No other person is entitled to notices, information, accountings, or reports;*** and

¢ A trustee may follow a direction of the settlor that is contrary to the trust instrument.?*

The situations where a trustee's duties are restricted by section 736.0603 are not limited to traditional
revocable trusts. Under s. 736.0603(2), F.S., during the period the power may be exercised, a holder
of a power of withdrawal is given the rights of a settlor of a revocable trust with respect to the property
subject to the power.?® Hence, if upon attaining a specified age, a beneficiary is given a continuing
right to withdraw all trust property, the trustee has no duty to send notices, information, accountings, or
reports to any other beneficiary.”*’

Trusts are Revocable by Default

In an important change from prior law, the Code provides that trusts are revocable by default. That is,
unless the trust instrument states that the trust is irrevocable, the trust may be amended or revoked by
the settlor.?*®

This change is prospective only. It conforms Florida law to that of California, Texas and a growing
number of other states, including those that have adopted the Uniform Code. The new rule reflects the
view that most well drafted trust instruments explicitly say whether they are revocable. When a trust
instrument does not clarify this, the implication is that the instrument was not drafted by an experienced
attorney in which case the trust was probably intended to be revocable.”*

232 ps for the capacity to execute a revocable trust, all of the Committee agreed that it should be the same as that required
to execute a will. But some on the Committee preferred that the standard for both be raised to that required to make an
irrevocable inter vivos gift.

233 gection 736.0603(1), F.S.

234 The corresponding provision of the Uniform Code ceases to apply if a settlor loses capacity. See UTC s. 603(a). This
restriction is not present in s. 736.0603(1), F.S.

25 See 5. 736.0808(1), F.S. discussed infra at p. 43.

236 Accord UTC s. 603(b). ,

27 Section 736.0603(2), F.S. is not restricted to withdrawal powers that extend to the entire trust. It applies in the case of
powers to withdraw only a portion of a trust, including lapsing powers so commonly included for tax purposes. With
respect to these powers, however, the impact of s. 736.0602(2), F.S. should be minor, first because its applicability would
be limited to the portion of the trust that is subject to the withdrawal power, and second because the section ceases to
a3pply once the power lapses.

238 gection 736.0602(1), F.S. Under the Code, if a trust is revocable, it may also be amended. See generally the
comments to UTC s. 601 citing Restatement (Third) of Trusts s. 63 cmt. g (Tentative Draft No. 3, approved 2001),
Restatement (Second of Trusts s. 331 cmt. g & h (1959) to the same effect. See also s. 736.0602(1), F.S.

29 gee generally the comments to UTC s. 602(a). Moreover, if the assumptions underlying the revocable by default rule
are wrong in a particular case, it is easier to make a revocable trust irrevocable than it would be to reform an irrevocable

trust into a revocable one.
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Revocation Methodology

In addition to stating that it is revocable, a well drafted revocable trust instrument will specify the
method that is to be used to accomplish a revocation or amendment. Under the Code:

o If the instrument does this, the provision in the instrument is exclusive in the sense that the trust
can be revoked or amended only by substantially complying with the method stated in the
instrument.2*°

¢ If the instrument does not specify a method, any clear and convincing manifestation of the
settlor's intent to revoke is sufficient,?*' including a provision in the settlor's later will or codicil
expressly revoking the trust or specifically devising property that would otherwise pass
according to the trust terms.?*

Both principles, however, are subject to the possible overriding application of s. 736.0403(2)(b), F.S. as
well as to certain other restrictions when someone is acting on behalf of the settlor or when a trust has

more than one settlor.
Interrelationship with s. 736.0403(2)(b), F.S.

Recall that under s. 736.0403(2)(b), F.S., the testamentary aspects of a revocable trust executed by a
Florida domiciliary are void unless the trust instrument is executed in the manner required for wills.
Under the Code, the term trust instrument includes trust amendments.>*® Hence, notwithstanding the
principles set out above, amendments to the testamentary provisions of a revocable trust must comply
with s. 736.0403(2)(b), F.S.

The question of whether trust revocations must also comply with s. 736.0403(2)(b), F.S. is less clear.
The better position is that they do not, as the effect of a revocation is to return the property to the settlor
free of trust.>** It is an unnecessary stretch to say that such a result is a trust "amendment" to which s.
736.0403(2)(b), F.S. would apply. Nevertheless, there is sufficient uncertainty on the issue that
compliance with s. 736.0403(2)(b), F.S. for all amendments and revocations would appear prudent.

Revocations on Behalf of a Settlor
In most cases, a settlor's power of revocation or amendment will be exercised personally. The Code
does, however, confirm separate Florida statutes under which others have a limited authority to act on
a settlor's behalf. Thus, a settlor's powers with respect to revocation, amendment, or distribution of
trust property may be exercised by:

e An attorney in fact, but only as authorized by s. 709.08, F.S.;** or

e A guardian of the property, but only as authorized in s. 744.441, F.S .2

240 Section 736.0602(3)(a), F.S. The "substantial compliance” test in this section may be more lenient that existing Florida
law which appears to require strict compliance. See Euart v. Yoakley, 456 So.2d 1327 (Fla. 4th DCA 1984).

241 Section 736.0602(3)(b)2, F.S. Accord Macfarlane v. First National Bank of Miami, 203 So. 257 (Fla. 3d DCA 1967).

242 gection 736.0602(3)(b)1, F.S.

243 Section 736.0103(20), F.S.

244 Under this view, if no methodology is expressed in the trust instrument, a trust could be revoked by physical act or
perhaps even by an oral statement. For a suggestion that both approached might be available under the identical
grovision of the Uniform Code, see the comments to UTC s. 602.

*® Section 736.0602(5), F.S.

240 gection 736.0602(6), F.S.
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Trusts with more than one Settlor

As defined in the Code, "settlor" includes anyone who transfers property to a new or existing trust.*’
Under this definition, a trust can have more than one settlor. In such cases, s. 736.0602(2), F.S.
specifies default rules for how the trust may be revoked or amended. As a general principle, each
settlor may unilaterally revoke or amend his or her trust portion. But an exception applies if a trust
consists of community property. To that extent, either spouse may revoke the trust, but amendments
require the joinder of both. In all cases, if a trust is revoked or amended by fewer than all settlors, the
trustee must promptly notify the other settlors of that fact.*

Protection of Trustees

If a trust is revoked, the Code directs the trustee to deliver the trust property as the settlor directs.?* Of
course, nothing insures that directions from the settlor will be forthcoming and, particularly where no
method is specified in the trust instrument, it is possible that a trust could be amended or revoked
without the trustee's knowledge. In such cases, the Code holds the unknowing trustee harmless for
distributions made and other actions taken on the assumption that the trust has not been amended or
revoked.?*®

Trust Contests

Provisions relevant to trust contests appear in several places in the Code. Reference has already been
made to the fact that a trust or part of a trust is void to the extent its creation is procured by fraud,
duress, mistake, or undue influence.”®' Reference has also been made to the general rule prohibiting
actions to contest the validity of trusts while they are revocable and the exception to the prohibition that
applies to court sanctioned contests by the guardian of the property of an incompetent settlor.?®? Part
VI's contribution to this area is s. 736.0604, F.S. This section sets out the period of limitations for
contesting a trust that was revocable at the settlor's death. On a person by person basis, a trustee can
have the advantage of a short six month limitations period by sending the person a copy of the trust
instrument and a notice informing the person of the trust's existence, the trustee's name and address,
and the time allowed for commencing a proceeding. As is true across the entire Code, the
representation provisions of Part Ill are available to a trustee who wishes to comply with the
requirements of s. 736.0604, F.S.%®

Office of Trustee (Part Vil)

Part VIl of the Code contains the various rules relating to the office of trustee. This includes provisions
detailing when and how a designated trustee accepts or declines the office; how trustees may resign or
be removed; the powers and duties of a trustee who has resigned or been removed; and when
vacancies in the office of trustee must be filled and how successor trustees are appointed. Also
covered are the duties and powers of cotrustees, compensation of trustees, and trustees' right to
reimbursement for expenses incurred in the administration of the trust.

247 gection 736.0103(16), F.S.

28 See 5. 736.0602(2), F.S. The restrictions placed on trusts holding community property are intended to facilitate the
ability to transfer community property to a trust without destroying its community property characteristics. See comments
to UTC s. 602.

2% gection 736.0602(4), F.S.

20 gection 736.0602(7), F.S.

%1 See s. 736.0406, F.S.

2 See 5. 736.0207, F.S.
253 This important new provision attempts to strike a balance between the need for a reasonable period to bring an action
contesting the validity of a revocable trust and the sometimes competing interest the trust beneficiaries have in an
expeditious resolution of their rights and a distribution of their shares.
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Accepting or Declining the Office

A person designated in a trust instrument to serve as trustee may decline to do so. Prior to
acceptance, a trustee who knows of his designation of trustee is deemed to decline the trusteeship if
the person does not accept the designation within a reasonable time.** A person accepts the
trusteeship by substantially complying with the method provided in the terms of the trust or by
otherwise indicating acceptance, such as by accepting delivery of the trust property or by exercising
powers or performing duties as trustee.”®

Actions not Constituting Acceptance |

In some cases, it is desirable for a person designated as trustee to be able to act on behalf of a trust, or
in his or her own interest, without the actions being treated as an acceptance of the trusteeship. To
facilitate this, the Code provides that a designated trustee may, without accepting the trusteeship:

¢ Act to preserve trust property (provided the person sends a notice of the person's decision to
decline the trusteeship to at least one qualified beneficiary within a reasonable time of taking the
action); or

e Inspect or investigate trust property for any purpose including to determine potential liability
under environmental or other law.?*®

Trustee's Bond

A trustee need not give bond unless required by the terms of the trust or the court finds that a bond is
needed to protect the interests of the beneficiaries.” In the former case, the court may dispense with
a bond required in an instrument. And in all cases, it may specify the amount of the bond, its liabilities,
and vzvsrgether sureties are necessary. The court may modify or terminate a bond or surety at any

time.

Resignations and Removals
Resignations

A trustee may resign with court approval.®® In addition, the Code provides a mechanism for trustees to
resign without court approval. A trustee may resign by giving at least 30 days notice to the settlor (if
living), the cotrustees (if any) and all qualified beneficiaries.?®® In either case, a trustee's resignation
does not discharge any liability of the resigning trustee or any sureties on the trustee's bond.*"

The ability of a trustee to resign without court intervention was new. There was no counterpart under
prior law.”? Subsequently, new s. 737.309, F.S. was enacted to permit this. Note that under the Code,

24 Section 736.0701(2), F.S.
25 gection 736.0701(1)(a) and (b), F.S.
26 gection 736.0701(3)(a) and (b), F.S.
257 Section 736.0702(1), F.S.
2% Section 736.0702(2), F.S. The Committee notes that the power a court has to modify or terminate a bond under this
subsection includes the power to modify any required surety.
259 gection 736.0705(1)(b), F.S. The court may impose conditions and enter orders reasonable necessary to protect trust
Eslz)operty. Section 736.0705(2), F.S.

Section 736.0505(1)(a), F.S.
%61 Section 736.0705(3), F.S.
22 prior Florida law followed the general rule that a trustee who has accepted a trusteeship cannot resign except in
accordance with the terms of the trust, upon consent of all beneficiaries, or with approval of a court of competent
jurisdiction. See e.g., Stearns v. Fraleigh, 39 Fla. 603, 23 So. 18 (1897); Strong v. Willis, 3 Fla. 1244 (1850). See also J.

Grimsley, Florida Law of Trusts, s. 4-3; Restatement (Second) of Trusts s. 106(b) (Ali 1957).
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. however, the trustee's right to resign is a mandatory provision. It may not be denied or curtailed in the
trust instrument.?

Removals

Court removal of a trustee may be sought by the settlor, a cotrustee, or any beneficiary. The Code also
recognizes the ability of a court to remove a trustee on its own initiative.?®* Statutory grounds for
removal include a serious breach of trust, lack of cooperation among cotrustees, and unfitness,
unwillingness or persistent failure to effectively administer the trust.*®® In lieu of (or in addition to)
removing a trustee, the court may grant appropriate relief for any breaches of trust that have
occurred.?®

The Code's provision giving a settlor the right to seek removal of a trustee is probably an expansion of
existing law.?” So to is the "unfitness" criteria at least if and to the extent it permits removal in
anticipation of an actual breach.”®®

The Code also permits removal of a trustee at the request of all of the qualified beneficiaries or upon a
" showing of a substantial change in circumstances. Removal on these grounds does not require a
showing of malfeasance. It requires only that:

o The removal best serve the interests of all beneficiaries;

e |t not be inconsistent with a material purpose of the trust; and

e A suitable cotrustee or successor trustee be available.?®®

Delivery of Property by Former Trustee

Subject to the right of the trustee to retain a reasonable reserve for the payment of debts, expenses,
and taxes, a removed or resigning trustee must, within a reasonable time, deliver any trust property
within the trustee's possession to the cotrustee, successor trustee, or other person entitle to it."
Pending that, unless a cotrustee remains in office or the court orders otherwise, a trustee who has
resigned or been removed has the duties of a trustee and the powers necessary to protect trust
property.?”"

%63 See s. 736.0105(2)(0), F.S.

%4 gection 736.0706(1), F.S.

%5 gection 736.0706(2)(a) - (c), F.S.

%6 See s. 736.0706(3), F.S. On the remedies generally available for a breach of trust, see s. 736.1001(2), F.S. discussed
infra at p. 47.

%7 See Sanders v. Citizens Nat. Bank of Leesburg, 585 So. 2d 1064 (Fla. 5th DCA 1991) holding that the settior of an
irrevocable trust who has retained no beneficial interest in the trust corpus cannot maintain an action to enforce the trust.
%88 Under existing law, the general rule is that removal of a trustee must be predicated on a "clear showing of abuse or
wrongdoing in the actual administration of the trust" or upon a showing of disharmony and hostility between trustees.
Removal may not be predicated solely on hostility between beneficiaries and a trustee or upon a potential for
mismanagement or conflict of interest. See Parr v. Cushing, 507 So.2d 1227, 1228 (Fla. 5th DCA 1987); Robinson v.
Tootalian, 691 So. 2d 52 (Fla. 4th DCA 1997); State of Delaware ex rel. Gebelein v. Belin, 456 So. 2d 1237 (Fla. 1st DCA
1984), rev. den. 464 So0.2d 556; Rosen v. Rosen, 167 So. 2d 70 (Fla. 3d DCA 1964).

%9 Section 736.0706(2)(d), F.S. The necessity of getting the joinder of all qualified beneficiaries may be facilitated by the
representation provisions of Part lll of the Code. Moreover, it may be possible to use ss. 736.04113 or 736.04115, F.S. to
remove a trustee without meeting the requirements of section 736.0706(2)(d), F.S.

1% Section 736.0707(2), F.S. The provisions of this subsection are explicitly stated to be in addition to and not in
derogation of the rights of a removed or resigning trustee under common law. The intent of this statement is {o insure that
the subsection is not read as overruling the holding in Merrill Lynch Trust Co. v. Alzheimer's Lifeliners Assoc. Inc. Et. al.,
832 So. 2d 948 (Fla. 2d DCA 2002).

" Section 736.0706(3), F.S.
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Vacancies and Appointment of Successor Trustees

The court has plenary authority to appoint an additional trustee or special fiduciary whenever the court
considers it necessary for the administration of the trust.?’? In addition, the court has residual authority
to appoint a successor trustee if an otherwise unfilled vacancy in the trusteeship occurs.””

A vacancy in a trusteeship can occur for a number of reasons including the inability to identify a
designated trustee, the fact that a designated trustee declines the office, is adjudicated to be
incapacitated, resigns, is disqualified, is removed or dies.?”* In each instance, unless the terms of the
trust provide otherwise, a vacancy need not be filled unless there is no remaining trustee to serve.”’
Where a vacancy in a trusteeship is required to be filled, it must be filled first by a person designated
pursuant to the terms of the trust, then by a person appointed by unanimous agreement of the qualified
beneficiaries (or in the case of charitable trusts, the charitable organizations expressly designated to
receivgsdistributions under the terms of the trust), and lastly, if necessary, by a person appointed by the
court.

Cotrustees
Duty to Participate

With some exceptions noted below, the Code imposes upon cotrustees a duty to participate in the
administration of the trust.?’” In doing so, it is normally to be expected that the cotrustees would act by
unanimous consent. However, if the cotrustees are not able to reach a unanimous decision, they may
act by majority agreement.?’®

Failure to Participate

A cotrustee's participation is excused if the cotrustee is unavailable because of absence, illness,
disqualification or other temporary incapacity,?”® in which cases the remaining trustee or a majority of
the remaining trustees may act for the trust if prompt action is necessary to achieve the purposes of the
trust or to avoid injury to the trust property.?®° In addition, a cotrustee’s participation in the
administration of the trust is not required if the trustee has properly delegated performance of a function
to another trustee.?’ -

Delegation among Cotrustees

Delegation is permitted under the Code only of those functions the settlor did not reasonably expect the
trustees to perform jointly.?®* In the absence of an express delegation authority in the trust instrument,
this would normally be limited to ministerial duties incidental to the execution of the trust, although even
in the absence of a provision in the governing instrument, the investment decisions may be delegated
to a qualified trustee under other provisions of the Florida statutes.”®®

22 gaction 736.0704(5), F.S.

273 See ss. 736.0704(3)(c) and (4)(c), F.S.

274 These reasons are detailed in s. 736.0704(1), F.S.

275 Section 736.0704(2), F.S. If a vacancy in a cotrusteeship occurs, the remaining trustees (or a majority of the remaining
trustees) may act for the trust. Section 736.0703(2), F.S. Accord s. 737.404(2), F.S.

278 gection 736.0704(3) and (4), F.S. The ability of qualified beneficiaries (or named charities) to designate a successor
trustee is an expansion of existing Florida law. See Van Roy v. Hunter, 96 Fla. 194, 117 So. 887 (1928) (a vacancy in a
trusteeship would be filled by a court if the instrument did not provide for a successor or a method of selecting a
successor).

"7 Section 736.0703(3), F.S.

278 Section 736.0703(1), F.S.

279 Section 736.0703(3), F.S.

280 gection 736.0703(4), F.S.

281 Section 736.0703(3), F.S.

22 gection 736.0703(5), F.S. Irrevocable delegations are not permitted under this subsection. A trustee may revoke a
delegation previously made. Compare UTC s. 703(e).

23 On this, see s. 518.112, F.S.
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Liability of Nonjoining or Dissenting Trustees

In general, a trustee who does not join in an action by another trustee is not liable for the action.?®*
However, this rule is subject to the overriding duty of each frustee to exercise reasonable care to
prevent a cotrustee from committing a breach of trust and to compel a cotrustee to redress a breach
that does occur.?®®

Because the Code permits a majority of trustees to act for the trust, it is possible that one or more
trustees could be outvoted as to some particular course of action. A dissenting trustee who joins in an
action at the direction of a majority of trustees is not liable for actions taken by the majority provided
notice of the dissent is given to any cotrustee at or before the time of the action.”®®

Compensation and Reimbursement of Trustees

A trustee is entitled to reasonable compensation,”’ including reasonable additional compensation for
other services the trustee renders in connection with the administration of the trust.®® If the trustee's
compensation is specified in the terms of the trust, the trustee is entitled to be compensated as
specified, subject to the court's authority to allow more or less compensation if the trustee’s duties are
substantially different from those originally contemplated or the specified compensation is unreasonably
low or high.?®

A trustee is also entitled to be reimbursed out of the trust property, with appropriate interest, for
reasonable expenses properly incurred in the administration of the trust. A trustee has a lien against
trust property to secure reimbursement for advances (plus interest) made by the trustee for the
protection of the trust.?®

Duties and Powers of Trustee (Part VIil)
As its title suggests, Part VIII of the Code covers the duties and powers of a trustee. Coverage in this
section of the analysis begins with duties, moves on to powers, and ends with a few miscellaneous
matters.

Duties of a Trustee

In a series of separate sections, the Code codifies all of the fundamental common law duties of a
trustee as well as several other more specifically targeted duties relating to the collection,

%84 Section 736.0703(6), F.S.

285 gection 736.0703(7)(a) and (b), F.S. The corresponding provision in the Uniform Code refers to "serious” breaches of
trust. See UTC s. 703. The Committee removed "serious" because it did not feel the word clarified the meaning of the
section. Mere technical breaches would not appear to be a problem under the subsection as they wouid not normally
result in damages to the trust or its beneficiaries. The "seriousness" of other breaches will be reflected in the standard of
reasonable care required by the subsection.

28 Section 736.0703(8), F.S. Unlike the similar provision in existing law, s. 736.0703(8) does not require the notice of the
dissent to be in writing. Compare s. 737.404, F.S.

7 Section 736.0708(1), F.S. On the factors to be taken into account in determining a reasonable compensation, see
West Coast Hospital Association v. Florida Nat'l Bank of Jacksonville, 100 So. 2d 807 (1958) citing with favor Bogert,
Trusts and Trustees, s 976.

28 gection 736.0708(3), F.S. There is not existing statute covering the compensation of multiple trustees and the Code
does not address this issue either. Compare s. 733.716(5), F.S. dealing with the compensation of multiple personal
regpresentatives.

289 gection 736.0708(2), F.S. The authority of the Court to adjust a trustee's compensation in this manner under existing
law is unsettled.

290 gection 736.0709(1) and (2), F.S. This section accords with existing law on the subject. See s. 737.402(2)(s), F.S.
See also, First Union Nat'l Bank v. Jones, 768 So. 2d 1213 (Fla. 4th DCA 2000).
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management, and distribution of trust property. Except as otherwise noted, all of the Code's provisions
dealing with the duties of a trustee are consistent with existing Florida decisional and statutory law. In
addition, except as otherwise noted, these provisions are default rules which apply only in the absence
of a contrary provision in the trust instrument.

Compendium of Statutory Duties

A comprehensive list of the statutory duties of a trustee is presented here. Included on the list are the
duty of loyalty, the duty to redress breaches, and the duty to inform and account each of which is
sufficiently nuanced to merit additional discussion. That discussion appears after the list.

Duty to Administer in Good Faith

A trustee has a duty to administer the trust in good faith and in accordance with its terms and the
interests of the beneficiaries.?®' This is a mandatory duty which may not be relaxed or curtailed in the
trust instrument.??

Duty of Loyalty

As between the trustee and the beneficiaries, a trustee has a duty to administer the trust solely in the
interests of the beneficiaries. This duty is explored in greater detail in the next section of the analysis.

Duty of Impartiality

When a trust has more than one beneficiary, a trustee must administer the trust impartially giving due
regard to the respective interests of the beneficiaries.?*

Duty to Administer Prudently

A trustee must administer the trust as a prudent person would, by considering the. purposes, terms,
distribution requirements, and other circumstances of the trust and by exercising reasonable care, skill,
and caution.®®

Duty to Incur only Reasonable Expenses

A trustee must incur only expenses that are reasonable in relation to the trust property, the purposes of
the trust, and the skills of the trustee.?*®

Duty to use Special Skills

A trustee with special skills or expertise has a duty to use those special skills.**

291 gection 736.0801, F.S. This section is identical to UTC s. 801. The requirement of good faith imposed by the section
is consistent with existing Florida case law. See Mesler v. Holly, 318 So. 2d 530 (Fla. 2nd DCA 1975); Hoppe v. Hoppe,
370 So. 2d 374 (Fla. 4th DCA 1978).

292 gection 736.0105(2)(b), F.S.

2% Section 736.0803, F.S.

24 gection 736.0804, F.S. This is a more generalized statement of the duty relating to trust investments that appears in
Florida's Prudent Investor Act. See s. 518.11(a), F.S.

2% gection 736.0805, F.S.

2% This duty also extends to a trustee who is named trustee on the basis of the trustee's representation that the trustee
possesses special skills or expertise. S. 736.0806, F.S. This duty also appears in the Florida Prudent Investor Act. See
s. 518.11(1)(a), F.S.
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Duty to Control and Protect Trust Property

A trustee must take reasonable steps to take control of and protect trust property. This includes the
taking of reasonable steps to compel a former trustee or other person to deliver trust property to the
trustee.?’

Duty to Keep Accurate Records

A trustee must keep clear, distinct, and accurate records.?*®

Duty not to Commingle and to Earmark

A trustee must keep trust property separate from the trustee's own property and must, to the extent
feasible, cause the interest of the trust to appear in any records maintained by third parties.® An
exception permits a trustee to invest two or more separate trusts as a common fund if the trustee
maintains records clearly indicating the respective interests.*®

Duty to Ascertain Marketable Title

A trustee must obtain title insurance or proof of marketable title when it is required for a specific sale or
conveyance, but need not do so prior to that time.*"*

Duty to Enforce and Defend Claims

A trustee must take reasonable steps to enforce claims of and to defend claims against the trust.*”

Duty to Redress Breaches of Former Trustees

In general, a trustee must take reasonable steps to redress a breach of trust known to the trustee to
have been committed by a former trustee.®® However, this duty is subject to important exceptions
which are elaborated more fully below.

Duty to Inform and Account

A trustee must keep qualified beneficiaries reasonably informed of the trust and its administration.***
This mandatory duty is also discussed more fully below.

Duty to Administer Pending Outcome of Contest or other Proceeding

In general, while a proceeding to determine the validity or the beneficiaries of all or a part of a trust is
pending, a trustee has a duty to administer the trust as if no proceeding had been commenced. An
exception applies to actions and distributions in contravention of the rights of persons who may be
affected by the outcome of the proceeding. A trustee may not take such actions or make such
distributions except upon court direction after notice and good cause shown 3%

27 See ss. 736.0809 and 736.0812, F.S.

2% gection 736.0810(1), F.S.

29 gaction 736.0810(2) and (3), F.S.

300 gection 736.0810(4), F.S.

301 gection 736.08105, F.S.

302 gection 736.0811, F.S.

303 gee s. 736.0812, F.S.

304 See s. 732.813, F.S.

305 gee s. 736.08165, F.S. This section is identical to s. 737.208, F.S.
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Duty to Expeditiously Distribute Trust Property on Termination

Upon termination of a trust, subject to the right to retain a reasonable reserve for the payment of debts,
expenses, and taxes, a trustee has a duty to expeditiously distribute trust property to the persons
entitled.>*®

More on the Duty of Loyalty

Under the Code, as between the trustee and the beneficiaries, a trustee has a duty to administer the
trust solely in the interests of the beneficiaries.*®” Among other things, this means that in the absence
of a contrary provision in the trust instrument, a court order, or a specific statutory exception:

e A trustee may not engage in any sale, encumbrance or tfransaction for its own personal account
or that involves a conflict between the trustee's personal and fiduciary interests;*®

e An investment by a trustee in an investment owned or controlied by the trustee or affiliate is not
presumed to be a conflict;**®

A trustee may not usurp an opportunity properly belonging to the trust;*'® and

¢ In voting shares of stock or in exercising powers of control over interests in other enterprises,
the trustee must act in the best interest of the beneficiaries.*'" Where the trust is the sole owner
of a corporation or other enterprise, this includes the duty to elect or appoint directors and
managers who will manage the entity in the best interest of the beneficiaries.*'?

A trustee who is faced with a transaction that might involve a breach of the duty of loyalty may petition
the court for appointment of a special fiduciary to act with respect to the transaction.*"®

The Voidable Per Se Rule

With some exceptions discussed later, a sale, encumbrance, or other transaction involving the
investment or management of trust property entered into by the trustee for the trustee's own personal
account or which is otherwise affected by a conflict between the trustee's personal and fiduciary
interests is voidable by an affected beneficiary.®™*

3% gection 736.081 7, F.S. The final sentence of the section stating that "the provisions of the section are in addition to
and are not in derogation of the rights of a trustee under the common law with respect to final distribution of a trust” are
intended to insure that this section does not override the holdings of cases such as First Union Nat'l Bank v. Jones, 768
So. 2d 1213 (Fla. 4th DCA 2000) and Merrill Lynch Trust Co. v. Alzheimer's Lifeliners Ass'n, Inc., 832 So. 2d 948 (Fla. 2d
DCA 2002).

%7 See generally, s. 736.0802, F.S.

308 Section 736.0802(2) , F.S.

%09 gaction 736.0802(5)(a), F.S.

%10 See s. 736.0802(4), F.S.

1 Section 736.0802(8), F.S.

%12 |d. Accord UTC s. 802(g). The comments to the UTC section contain the following statement with respect to this duty:
"Thus, for example, a trustee whose duty of impartiality would require the trust to make current distributions for the
support of current beneficiaries may not evade that duty by holding assets in corporate form and pleading the discretion of
corporate directors to determine dividend policy. Rather, the trust must vote for corporate directors who will follow a
dividend policy consistent with the trustee’s trust-law duty of impartiality.”

313 Section 736.0802(9), F.S.

314 Section 736.0802(2), F.S. This is a per se rule. Hence, good faith and reasonableness are not defenses. Neither is
the presence of consideration, a lack of harm, or the presence of a profit or benefit to the trust, although each of these

factors may impact on a beneficiary's decision whether to act on the breach.
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The fact that an offending transaction is voidable rather than void is a change in Fiorida law.*" The
change is significant in the following respects:

e The right of an affected beneficiary to void a transaction is subject to the rights of persons
dealing with or assisting the trustee in good faith.>® '

e A beneficiary's action can be precluded by an effective consent, ratification, or release®’ or by a
failure to commence an action within the applicable limitations period.*'®

The Presumptively Voidable Rule

To be contrasted with the transactions described above are those entered into between the trustee and
persons who have close business®'® or personal ties®® to the trustee. Such transactions are only
presumed to be affected by a conflict between the personal and fiduciary interests of the trustee.’
Accordinglg/, the transactions are not voidable per se; they are voidable only if the presumption is not
rebutted.*

Affiliated Services

A trustee is permitted to engage in affiliated services; a bank or trust company trustee is not precluded
from investing in investment instruments offered by that bank or trust company. Such a transaction is
not presumed to be affected by a conflict between personal and fiduciary interests so long as the
investment complies with chapters 518%%° and 660°**, and the trustee complies with the disclosure
requirements.325 The requirements of disclosure are that all qualified beneficiaries are: noticed
regarding the investment; provided the identity of the investments; and the nature of the relationship of
the trustee to the affiliate.>*®

315 Compare Barnhart v. Hovde, 490 So. 2d 1271 (Fla. 3d DCA 1986) (Where trustee failed to get court approval in
advance of a transaction involving a conflict of interest, the transaction was void).

318 See s. 736.0802(2), F.S., introductory clause. On the protection of persons dealing with a trustee, see s. 736.1016,
discussed infra at p. 51.

317 Section 736.0802(2)(d). On the effectiveness of consents, ratifications and releases, see s. 736.1012, F.S. See also
the representation provisions of Part lll of the Code.

318 Section 736.0802(2)(c), F.S. On the statute of limitations on proceedings against trustees, see s. 736.1005,F.S.,
discussed infra at p. 50.

%1% This includes an officer, director, employee, agent, or attorney of the trustee or a corporation or other person or
enterprise in which the trustee (or a person owning a significant interest in the trust) has an interest that might affect the
trustee's best judgment. Section 736.0802(c) and (d), F.S.

320 This includes the trustee's spouse and the trustee's descendants, siblings, parents or the spouse of any of them.
Section 736.0802(3)(a) and (b), F.S.

321 Section 736.0802(3), F.S.

322 pccording to the comments to UTC section 802 from which s. 736.0802, F.S. is partially derived, factors relevant to this
determination include the fairness of any consideration involved and whether the other terms of the transaction are similar
to those that would be found in a transaction involving an independent party.

323 See in particular s. 518.11, F.S., Florida's Prudent Investor rule, which provides that a fiduciary has the responsibility to
invest assets as a prudent investor would considering the purposes of the trust. In seeking to satisfy this standard, the
trustee must exercise reasonable care and caution.

324 Chapter 660, F.S. governs trust business and in part precludes self dealing, s. 660.40, F.S.

325 Section 736.0802(5)(a), F.S.

3 The requirements of s. 736.0802(5), F.S. do not apply to qualified investment instruments or to a trust for which a right
of revocation exists, s. 736.0802(5)(e)(1), F.S. However, the requirements of s. 736.0802(5), F.S. do apply to irrevocable
trusts created on or after July 1, 2007, the assets of which are valued in excess of five million dollars on the date the trust

was created, s. 736.0802(5)(e)(2), F.S.
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Exceptions

In the interests of a fair, effective and efficient trust administration, the Code includes several
exceptions to the basic duty of loyalty. Notwithstanding the potential presence of a conflict between the
personal and fiduciary interests of a trustee, the trustee's duty of loyalty does not preclude any of the
following:

e Payment of reasonable compensation to the trustee or an agreement between a trustee and

beneficiary relating to the appointment or compensation of the trustee;*?’

e Transactions between the trust and another trust, a decedent's estate, or a guardian of the
property of which the trustee is a fiduciary or in which a beneficiary has an interest;*?®

e A deposit of trust money in a regulated financial-service institution operated by the trustee;**
e An advance by the trustee of money for the protection of the trust;**° or
e The employment of persons, including attorneys, accountants, investment advisers, or agents,
even if they are the trustee or are associated with the trustee, to advise or assist the trustee in
the performance of its administrative duties®’ or the employment of agents to perform any act of
administration, whether or not discretionary.**?
Duty to Redress Breaches of Former Trustees
As mentioned previously, as a general rule a trustee must take reasonable steps to redress a breach of
trust known to the trustee to have been committed by a former trustee.®*® This duty is qualified,
however, by s. 736.08125, F.S. which details several instances where a successor trustee has no

personal liability for actions®* of a prior trustee.**

Under Code s. 736.08125, F.S., there is no personal liability, nor is there any duty to institute
proceedings against a prior trustee:**

e When the successor trustee succeeds a settlor serving as trustee of a revocable trust;

e As to any beneficiary who has waived a.required accounting, but only as to the periods included
in the waiver;

o As to any beneficiary who has effectively released the successor trustee of its duty to institute a
proceeding or file a claim; or

e As to any person who is not a qualified beneficiary.**’

327 gection 736.0802(7)(a) and (b), F.S.
328 Section 736.0802(7)(c), F.S.
329 gection 736.0802(7)(d), F.S.
330 gection 736.0802(7)(e), F.S.
22; Section 736.0802(8), F.S. The trustee may act without independent investigation on their recommendations.
Id.
%% Section 736.0812, F.S.
334 The term actions includes a failure to act. Section 736.0103(1), F.S.
335 Section 736.08125, F.S. is substantively similar to s. 737.306(3) - (6), F.S. As under existing law, the section speaks
only to the personal liability of successor trustees. Nothing in the section affects the liability of a prior trustee or the right
of a successor trustee or any beneficiary to proceed against the prior tfrustee. Section 736.08125(7), F.S.
3% Or the estate of a prior trustee.

37 Section 736.08125(1) — (4), F.S.
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In addition, there is no personal liability with respect to a qualified beneficiary:

e For any action or claim that the qualified beneficiary is barred from bring against the prior
trustee; %

¢ If the qualified beneficiary fails to act within 6 months after the date the successor trustee
accepts the trusteeship and delivers a written notice to the beneficiary;**® or

e If a super majority of the eligible beneficiaries have released the successor trustee.®®
Duty to Inform and Account

Under s. 736.0813, F.S., a trustee must keep the qualified beneficiaries of an irrevocable®" trust
reasonably informed of the trust and its administration.>* The extent of this duty, which is limited to the
qualified beneficiaries, is described in detail in the five paragraphs of s. 736.0813(1), F.S., each of
which is included on the list of mandatory provisions.*** According to these paragraphs, a trustee's
duty to inform and account includes, but is not limited to, a duty with respect to the qualified
beneficiaries to:

o Notify them of the trustee's acceptance of the trust and the full name and address of the trustee
within 60 days after the trustee's acceptance;***

o Notify them of the existence of the trust, the identity of the settlor, the right to request a copy of
the trust instrument, and the right to accountings within 60 days of when the trustee acquires
knowledge of the creation of an irrevocable trust or that a formerly revocable trust has become
irrevocable; 3

e Upon reasonable request, furnish them with a complete copy of the trust instrument;**®

e Once a trust becomes irrevocable, furnish a trust accounting to them annually as well as on
termination of the trust or on a change of trustee;**’ and

e Upon reasonable request, provide them with relevant information about the trust's assets and
liabilities and the particulars of the trust administration.>*

3% Section 736.08125(5)(c), F.S.

3% |n addition informing the qualified beneficiary of the trustee's acceptance of the trusteeship in accordance with section
736.0813(1)(a), F.S. (see infra p. 41), the written notice must advise the beneficiary that the right to proceed against the
successor trust will be barred uniess the beneficiary delivers a written request to the trustee within 6 months after the date
of the trustee's acceptance. Section 736.08125(5)(b), F.S.

30 gection 736.08125(5)(a), F.S. For purpose of this final exception, eligible beneficiaries is defined to be a subset of the
qualified beneficiaries. The intermediate qualified beneficiaries described in s. 736.0103(14)(b), F.S. are excluded from
the subset unless, at the time the determination is being made, there are no qualified beneficiaries described in section
736.0103(14)(c), F.S. See s. 736.08125(6)(a), F.S. A super majority of eligible beneficiaries means at least two-thirds in
interest of the eligible beneficiaries if their interests are reasonably ascertainable; otherwise, it means at least two-thirds in
number of the eligible beneficiaries. Section 736.08125(6)(b), F.S.

341 While a trust is revocable, a trustee's duty to inform and account is owed only to the settlor. Section 736.0603(1), F.S.;
736.0813(4), F.S. .

32 The representation provisions of Part Il of the Code apply with respect to the rights of a qualified beneficiary under s.
736.0813, F.S.. Section 736.0813(3), F.S.

33 See s. 736.0105(2)(q) — (s), F.S. Section 736.0813, F.S. applies only with respect to accountings rendered for periods
beginning on or after January 1, 2008.

344 section 736.0813(1)(a), F.S.

35 Section 736.0813(1)(b), F.S.

346 gection 736.0813(1)(c), F.S.

347 Section 736.0813(1)(d), F.S.
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Trustee Powers

The powers of a trustee are detailed in several sections of the Code. These provisions apply only in
the absence of a contrary limitation or restriction in the trust instrument.

General Powers

In addition to powers granted in the trust instrument and those provided in other sections of the Code,
s. 736.0815, F.S. states generally that a trustee's powers include any powers that are appropriate to
achieve the proper investment, management and distribution of the trust property as well as all powers
that an unmarried competent owner has over individually owned property. These powers may be
exercised without authorization of the court.

Specific Powers

In a more informative provision, s. 736.0816, F.S. contains a detailed listing of powers that a trustee
automatically has in the absence, of course, of a contrary provision in the trust instrument. While space
does not permit an exhaustive listing of these powers, it is worth noting that this section serves the
same function as s. 737.402, F.S. Although the wording and ordering of the powers included in the two
provisions differs, it is the Committee's view that all powers included in s. 737.402, F.S. are also
covered by section 736.0816. In addition, under s. 736.0816, F.S., a trustee has authority to:

e Exercise federal, state and local tax elections;**

e Select payment options, exercise rights, and take other appropriate actions with respect to
retirement plans, annuities and insurance contracts payable to the trust;**

e Make loans, including to a beneficiary, with terms and conditions that are fair and reasonable

under the circumstances;*' and

e On termination of a trust, exercise powers appropriate to the winding up of the trust and the
distribution of the trust property, subject to a right to retain a reasonable reserve for the payment
of debts, expenses, and taxes.**?

Environmental Powers
Code s. 736.08163, F.S. incorporates almost verbatim®®® the provisions of current s. 737.4025, F.S.

dealing with a trustee's rights and powers (and the concomitant protection from personal liability) when
a trust includes or might include environmentally contaminated property.

348 A little more about these duties. The initial two duties above do not apply to irrevocable trusts created (or revocable

ones that became irrevocable) before the effective date of the Code. In addition, the first provision does not apply fo a

trustee who accepts a trust (whether revocable or irrevocable) before that date. See the language following s.

736.0813(1)(e), F.S. The contents of the required accounting are detailed in s. 736.08135, F.S. This section is effective

for all trust accountings rendered for any accounting period beginning on or after January 1, 2003. Section 736.08135(3),

F.S. This section is identical with s. 737.3035, F.S. with the addition of a requirement that a trustee's final accounting

include a plan of distribution for any undistributed assets shown on the accounting. Section 736.08135(2)(f), F.S. And a

qualified beneficiary may waive (or withdraw a prior waiver of) the right to one or more accountings, including a final

accounting. Section 736.0813(2), F.S., and a withdrawal of a prior waiver is effective only for accounting for future
eriods.

9 Section 736.0816(17), F.S.

%50 gection 736.0816(18), F.S.

%1 Section 736.0816(19), F.S. The trustee has a lien on future distributions for repayment of any loans.

%2 gection 736.0816(25), F.S.
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Power to Delegate to Agents

Under s. 736.0807, F.S., a trustee may delegate duties and powers that a prudent trustee of
comparable skill could properly delegate under the circumstances. The trustee must exercise
reasonable care, skill and caution in selecting the agent, in defining the scope and terms of the
delegation, and in supervising the agent.*** In accepting a delegation, an agent submits to the
jurisdiction of Florida courts®” and thereafter owes a duty to exercise reasonable care to comply with
the terms of the delegation.®® A trustee who properly delegates duties and powers under the strictures
of s. 736.0807, F.S. is not liable for the acts of the agent.®*’

Powers to Direct

For various reasons, it is sometimes desirable that someone have the power to direct the trustee's
actions and decisions with respect to the trust. Code s. 736.0808, F.S. deals with this topic. As there
- is no statutory equivalent under existing law, this section provides useful clarification.

By Settlor of Revocable Trust

While a trust is revocable, the settlor has the power to direct the trustee whether or not it is explicitly
stated in the terms of the trust. Thus, with two important caveats, the trustee of a revocable trust my
follow a direction of the settlor even when the direction is contrary to the terms of the trust.>*®

The two caveats relate to the formalities required for a settlor's direction to be effective. To the extent
the direction relates to an act that is either expressly prohibited or is not authorized in the terms of the
trust, as opposed to one relating to an exercise of discretion the trustee already possesses, the
direction is, in effect, a trust amendment.>*® As such, the direction must be manifested in a manner that
substantially complies with any provisions in the trust instrument pertaining to trust amendments.>®°
Moreover, if the direction relates to a "testamentary aspect” of the trust, the direction must comply with
the requirements of s. 736.0403(2)(b), F.S.%*" That s, it must be made in a written instrument executed
with testamentary formalities.*®

353 Apart from a simplification of the section title, the only difference between the two sections is that the definition of
"environmental law" was removed from section 736.08163 in favor of the more generally applicable definition found in s.
736.0103(5), F.S.

%% See s. 736.0807(1), F.S.

%5 gection 736.0807(4), F.S.

%56 Section 736.0807(2), F.S.

357 Current law permits delegations of: investment functions (including special provisions relating to life insurance trusts)
under s. 518.112, F.S., and somewhat more indirectly, functions relating to trust administration under the general authority
to employ agents under s. 737.402(2)(y), F.S. The former remain available under the Code. The provisions of s.
737.402(2)(y), F.S. are replaced with the Code's more comprehensive s. 736.0807, F.S. under which any duty or power
may be delegated provided the delegation would be proper for a trustee of comparable skill. Apart from its increased
scope, Code s. 736.0807, F.S. makes one other important change. Section 737.402(2)(y), F.S. states that trustees may
act without independent investigation of an agent's recommendations. A similar statement is found in Code s.
736.0816(20), F.S. The apparent conflict between this provision and the duties imposed in s. 736.0807(1)(c), F.S. is a
matter of uncertainty. Section 736.0807, however, contemplates a continuing duty to review and monitor an agent's
actions and performance. See s. 736.0807(1)(c), F.S.

%8 Section 736.0808(1), F.S.

%% On the equivalency of a settlor's direction to a trust amendment, see the comments to UTC s. 808.

%0 Section 736.0701(1)(a), F.S., discussed supra p. 30.

%71 Section 736.0403(2)(b), F.S. is discussed supra p. 30.

%2 As a matter of best practice, because of the concerns discussed in the preceding paragraph, whenever possible,
trustees of revocable trusts should insist that settlor's directions be made in a written instrument executed with
testamentary formalities and that they substantially comply in other respects with the terms of the trust.
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Other Directions

With respect to a power to direct given to others (or to settlors of irrevocable trusts), the power must be
expressly granted in the terms of the trust. It may be given to a beneficiary or to some other person in
which case the other person is presumptively a fiduciary. As such, the person:

e Is required to act in good faith with regard to the purposes of the trust and the interests of the
beneficiaries; and

e Is liable for any loss resulting from a breach of that duty.>®®

A power given to someone other than the settlor of a revocable trust may include the power to direct
modification or termination of the trust,*®* or the power to direct the actions of the trustee in which latter
case the trustee may act in accordance with a direction unless the direction is either manifestty contrary
to the terms of the trust or the trustee knows that the direction would constitute a serious breach of the
power holder's fiduciary duty described above.**®

Tax Savings

The Code contains two provisions targeted generally at the protection of trusts from inadvertent and
adverse tax consequences. Both have an antecedent in Chapter 737, F.S.

Duty to Distribute Income of Marital Trust

Absent a contrary provision in the trust instrument, Code s. 736.08147, F.S. directs that income from a
trust which gives the settlor's spouse a right to income must be distributed no less frequently than
annually. This provision is intended to insure the qualification of marital trusts for the gift and estate tax
marital deductions. It is identical in effect to current s. 737.3053, F.S., although a slight change in
wording was made to restrict application of the section to the lifetime of the surviving spouse.

Limitations on a Trustee's Power to Distribute to Itself

Code ss. 736.0814(2)-(5), F.S. are intended to protect trustees who are also beneficiaries of the trust
from having adverse estate tax consequences because of their distribution and administration powers
with respect to the trust. The section is based on and serves an identical purpose to current s.
737.402(4) , F.S. Under s. 736.0814(2), F.S., in the absence of an express provision in the terms of a
trust indicating that one or more of the following rules are not to apply, a trustee may not directly or

indirectly:*%

¢ Make distributions of income or principal to or for its own benefit other than distributions subject
to an ascertainable standard;**’

e Make distributions of income or principal to satisfy the trustee's support obligations;*®® or

363 gection 736.0808(4), F.S. :

34 A power to direct trust modification or termination may also be given to a trustee. See s. 736.0808(3), F.S.

%5 Section 736.0808(2), F.S.

366 E.g., through an exercise of a power to remove or to replace a trustee in a manner that causes some other person to
do an act the trustee is prohibited under the section from doing directly. See s. 736.0814(2)(d), F.S. See also the
statement in s. 736.0814(5), F.S. that a person who has the right to remove or to replace a trustee does not, by virtue of
that authority, possess the powers of the trustee who may be removed or replaced. The effectiveness of this statement
for tax purposes is unclear.

%7 Section 736.0814(2)(a), F.S.

%8 Section 736.0814(2)(c), F.S. ,
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o Make discretionary allocations of receipts or expenses to directly enlarge or shift beneficial .
interests in the trust.*®

Alternative Exercise

A power whose exercise is limited or prohibited under the above rules may be exercised by any
remaining trustees, or in the absence of a remaining trustee, by a person appointed by the Court on
application of any qualified beneficiary.*

Exceptions

Notwithstanding the prohibitions listed above, exceptions are provided for:

e Trustees (whether the settlor or other person) of revocable or amendable trusts;*”’

e A power held by the trust settlor;*”* and

e Trusts where application of the restrictions could jeopardize an intended tax benefit, such as a
marital deduction trust where the settlor's spouse serves as trustee;*”® or a trust qualifying for
the annual exclusion under s. 2503(c) of the Internal Revenue Code.*"

Trust Investments (Part IX)

As was mentioned previously, Part IX of the Code consists of a single section that incorporates the
provisions of Chapter 518, F.S; Florida's Prudent Investor rule. This rule provides that a fiduciary has
the responsibility to invest assets as a prudent investor would considering the purposes, terms,
distribution requirements, and other circumstances of the trust.3”® In seeking to satisfy this standard,
the trustee must exercise reasonable care and caution. >’

Liability of Trustees and Rights of Persons Dealing with Trustee (Part X)

Part X is one of the longer parts of the Code. In the order discussed below, it deals with the remedies
and damages for breach of trust; liability of trustees to nonbeneficiaries, the entitlement, assessment
and recovery of costs and fees; limitations on actions against a trustee; and the protection of persons
dealing with the trustee including those relying on a certification of trust furnished by the trustee.

Liability of Trustees for Breach of Trust

A trustee is not an insurer. Thus, absent a breach of trust, a trustee is not liable for a loss or
depreciation in trust value or for not making a profit.”” On the other hand, except as discussed below,
a trustee is liable for a breach of trust, a concept that includes among others, a violation (intentional or
not) of any of the duties discussed previously that the trustee owes to a beneficiary.*”®

%9 Section 736.0814(2)(b), F.S.

370 Section 736.0814(4), F.S.

371 Section 736.0814(3)(c), F.S.

372 ection 736.0814(3)(a), F.S.

373 Section 736.0814(3)(b), F.S.

374 Section 736.0814(3)(d), F.S.

375 section 518.11(1)(a), F.S.

376 /d.

377 Section 736.1003, F.S. Accord Boalt v. Hanson, 412 So. 2d 880 (Fla. 3d DCA 1982); Woh/ v. Lewy, 505 So. 2d 525
(Fla. 3d DCA 1987).

78 See s. 736.1002(1), F.S.
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Protection of Trustees from Liability
When Trustee Acts in Reasonable Reliance on Trust Instrument

Although a breach of trust has occurred, new Code s. 736.1006, F.S. insulates a trustee from liability if
the breach resulted from the trustee's reasonable reliance on the terms of the trust as expressed in the
trust instrument.>

For Losses Resulting from Certain Unknown External Events

In some cases, the terms of a trust or the duties and powers of a trustee may depend on the status of
certain external events such as the marriage, divorce, educational status or death of beneficiaries or
other persons. At common law, a trustee is strictly liable for misdelivery regardless of the trustee's
level of care. Code s. 736.1007, F.S., which is based on Uniform Code s. 1007, changes this rule. It
protects; a trustee who has exercised reasonable care to ascertain the happening of the event from
liability for losses resuiting from the trustee's lack of knowledge of the event. The comments to the
Uniform Code section clarify that the events listed in the section are not exclusive.

Effect of Beneficiary's Consent, Release, or Ratification

Code s. 736.1012, F.S. deals with the impact of a beneficiary's consent, release or ratification of a
trustee's actions. As a general principle, a trustee is not liable to a beneficiary who has consented to
the conduct that constitutes a breach or who has released the trustee from liability or ratified the
offending transaction. This principle does not apply, however, to consents, releases or ratifications that
were:

¢ Induced by the trustee's improper conduct; or

e Made by a beneficiary who did not know of its rights and the material facts relating to the
breach.

Effect of Term Exculpating Trustee from Liability

Code s. 736.1008, F.S. restricts the enforceability of a term in a trust that attempts to relieve a trustee
of liability for a breach of trust. The restrictions are mandatory; they may not be relaxed in the trust
instrument.*®°

Under the section, an exculpatory term may not relieve a trustee of liability for breaches committed in
bad faith or with reckless indifference to the purposes of the trust or the interests of the beneficiaries.*"
In addition, an exculpatory term is unenforceable if it was inserted as a result of an abuse of a fiduciary
or confidential relationship between the trustee and settlor.®®? This latter restriction applies to terms
that were drafted or caused to be drafted by the trustee unless the trustee proves that the term is fair
and its existence and contents were adequately communicated directly to the settlor.?

379 This provision is derived from Uniform Code s. 1006. It is intended to protect trustees from liability arising from
subsequent inconsistent reformations of a trust instrument to remedy a mistake of fact or law or from the fact that the
terms of a trust may not always be manifested comprehensively in the trust instrument.

%0 Section 736.0105(2)(u), F.S.

%1 Section 736.1011(1)(a), F.S.

%2 gection 736.1011(1)(b), F.S.

383 Section 736.1011(2), F.S.

384 gection 736.1011, F.S. is derived from Uniform Code s. 1008. The Committee added the requirement that a term
drafted by or at the direction of the trustee be directly communicated to the settlor to indicate the Committee's disapproval

of a statement in the comments to UTC s. 1008 that disclosure to the settlor's attorney would suffice for this purpose.
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Remedies and Damages for Breach of Trust

Section 736.1001(2), F.S. contains a nonexclusive list of actions a court may take with respect to a
breach of trust.*® According to the section, a court may:

e Suspend or remove the trustee;

e Enjoin, void, or compel actions by the trustee including the performance of the trustee's duties
and the issuance of accountings;

e Reduce or deny the trustee's compensation;
e Compel the trustee to pay money or to restore trust property; and

¢ Impose a lien or a constructive trust on trust property and recover wrongfully disposed of trust
property or its proceeds.

Damages

In those cases where the court finds that it is appropriate for a trustee to respond in damages for a
breach of trust, s. 736.1002, F.S. states that the trustee's liability is the greater of any profit the trustee
made from the breach and the amount required to restore the trust to what it would have been but for
the breach, including lost income, capital gain, or appreciation that would have resulted from a property
administration.?®

Contribution

Depending on the circumstances, more than one person can be liable for a single breach of trust. This
can occur, for example, when there are cotrustees or when a sole trustee acts improperly with the
knowing participation of an agent. In both cases, the Code provides new and important clarification on
the rights of one liable person to contribution from others.*®” The rules discussed below apply both to
cases ﬁlegj8 8after the effective date of the Code and to causes of action for breach of trust pending on
that date.

Section 736.1002(2), F.S. sets out the basic principle that, if more than one person is liable to the
beneficiaries for a breach of trust, each liable person is entitled to pro rata contribution from the others.

35 |n the absence of extenuating circumstances such as bad faith, gross negligence or recurring breaches, the Committee
believed that a court's focus in fashioning a remedy for a breach of trust normally should be the redress of the damage
caused by the breach and not the punishment of the trustee. Accordingly, s. 736.1001(3), F.S. suggests that the
appropriate remedy for a breach involving a failure to distribute trust property is an order requiring the trustee to make
distributions in an amount necessary to restore the trust beneficiaries to their appropriate position. Where the breach
involves an improper distribution, the trust may be made whole by compelling the recipient of the distribution to return the
distribution. In this regard, Code s. 736.1018, F.S. provides that persons receiving improper distributions must return the
assets or funds together with any income or interest, or, if the person does not have the property, its value on the date of
disposition together with any income or gain received by the person. Section 736.1018, F.S. is identical to s. 737.209,
F.S. When this remedy is unavailable or insufficient, s. 736.1001(3), F.S. suggests that that the appropriate remedy for a
breach that has resulted in an improper distribution is an order directing the trustee to withhold future distributions. Note
however, that the remedies suggested in s. 736.1001(3), F.S. are aspirational. Courts are not bound by them. In
appropriate situations, courts may adopt a remedy from the more comprehensive list found in s. 736.1001(2), F.S. or may
order any other relief they find appropriate.

36 See s. 736.1002(1), F.S.

387 Much of s. 736.1002, F.S. is based on s. 768.31(4), F.S. dealing with contribution among joint tortfeasors. By its terms,
that section does not apply to breaches of trust or other fiduciary obligations. Section 768.31(2)(g), F.S.

%88 Section 736.1002(7), F.S.
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There are exceptions. No contribution is available for breaches committed in bad faith or to the extent
a liable person benefits from the breach.**

.Section 736.1002(3), F.S. specifies how the pro rata contribution is to be determined. In addition to
stating that general principles of equity apply,®*® s. 736.1002(3), F.S. clarifies that pro rata in this
context means in proportion to the relative degrees of fault.*®" Importantly, this determination
anticipates more than a mere counting of the number of liable persons. Some evaluation of their
relative fault is required. In making this evaluation, a court may treat the collective liability of a group as
a single share.>*

Finally, in sequential order, subsections (4) through (6) of s. 736.1002, F.S.,
e Set out detailed rules specifying how the right to contribution can be enforced;

e Provide that an unsatisfied judgment against one liable person does not discharge the liability of
others and that satisfaction of the judgment does not impair any right to contribution under the
section; and

e Make a court's judgment determining the liability of the persons to the beneficiary binding
among the persons for purpose of determining their right to contribution.

Costs and Fees

The Code contains several sections covering the burden of fees and costs. With the usual caveat
relating to minor revisions and restructuring, these provisions track corresponding provisions in Chapter
737, F.S. The provisions of the Code dealing with fees and costs include:

o Section 736.1004, F.S.: This section is derived from a combination of s. 737.188, F.S. and s.
737.4033, F.S. It applies to costs (including attorney's and guardian ad litem's fees) incurred in
actions for breach of a fiduciary duty or challenging an exercise or nonexercise of a trustee's
power and in proceedings to modify a trust under ss. 736.04133 - 736.0412, F.S.** The section
directs the court to award taxable costs and fees as in chancery actions®** and authorizes the
court to direct payment from the party's interest, from other property, or from both. Section
736.1004, F.S. makes no change in Florida law.

¢ Section 736.1005, F.S.: This section is substantively identical to that portion of s. 737.2035,
F.S. relating to attorney's fees. Under it, an attorney who has rendered services to a trust may
apply to the court for an award of reasonable compensation for those services. The section is
directed primarily at the compensation of attorneys of beneficiaries and others who render
services that benefit the trust. The section authorizes the court to direct from which part of the
trust the fees are to be paid. The section also continues the requirement of written notice to
nonadverse trustees and the authority of the court to adjust the attorney's compensation for
services rendered prior to the notice.

» Section 736.1006, F.S.: This section is substantively identical to that portion of s. 737.2035,
F.S. that relates to costs other than attorney's fees. Section 736.1006, F.S. provides that a

39 gection 736.1002 (2), F.S.

30 gection 736.1002 (3)(c), F.S.

%1 Section 736.1002 (a), F.S.

%92 gection 736.1002 (3)(b), F.S.

%93 Judicial proceedings arising with respect to s. 736.0412, F.S. actually arise under s. 736.0410(2), F.S.

%% This means that costs may be awarded to the prevailing party, unless equity and fairness dictate otherwise. See In re

Estate of Simon, 549 So. 2d 210 (Fla. 3d DCA 1989).
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court may award costs as in chancery proceedings in all trust proceedings. The court may also
direct the part of the trust from which the costs are to be paid.

¢ Section 736.1007, F.S.: This section is substantively identical to s. 737.2041, F.S. It contains
rules relating to the compensation of attorneys for ordinary and extraordinary services rendered
in conjunction with the administration of a revocable trust after the settlor's death; the impact of
a fee agreement between the attorney and the trustee or settlor; and the authority of the court to
determine reasonable compensation and to award costs and fees in proceedings involved in
determining that compensation.

Liability of Trustees to Third Parties

Codes ss. 736.1013 and 736.1015, F.S. address a trustee's liability to third parties. The latter is a new
provision addressing a trustee's liability as a general partner of a partnership entered into or acquired
by a trust. The former deals with liability for contracts entered into and torts committed by a trustee
during the administration of the trust. Except as noted in the comment below, s. 736.1013, F.S. is
substantively identical to current ss. 737.306(1) and (2), F.S.

General Rules for Contracts and Torts

With respect to contracts, a trustee is not personally liable on contracts entered into as a fiduciary in the
course of administration of a trust unless the contract so provides or the trustee failed to reveal its
fiduciary capacity.?% 3%

With respect to torts, a trustee is personally liable for torts committed in the course of administration of
a trust or for obligations arising from the ownership or control of trust property only if the trustee is
personally fault.®*’

Whether or not a trustee is personally liable under the above rules, a claim based on a contract or tort
may be asserted against the trustee in the trustee's representative capacity. 38 As is true under
existing law, subsequent (or earlier) issues of liability between the trust estate and trustee individually
may be determlned in a proceeding for accounting, surcharge, indemnification or other appropriate
proceeding.*®

Trustee's Liability as General Partner

Code s. 736.1015, F.S. is new to Florida law.*® It provides trustees with protection against personal
liability for contracts and torts entered into by a partnership when the trustee holds an interest as
general partner. In this context:

e A trustee is not personally liable for torts committed by the partnership or for obligations arising
from g\{vnership or control of the partnership interest as long as the trustee was not personally at
fault;™" and.

3% Section 736.1013(1), F.S.

%% Unlike existing law, the Code contains no exception for contracts for attorney's fees.
%7 gection 736.1013(2), F.S. Accord s. 737.306(1)(b), F.S.

3% Section 736.1013(3), F.S. Accord s. 737.306(1)(c), F.S.

399 ° Section 736.1013(4), F.S. Accord s. 737.306(2), FS.

% The section is derived from UTC. Section 736.1015, F.S. protects only trustees it does not protect settlors. To the
contrary, the section specifically provides that when a trustee of a revocable trust holds a general partnership interest, the
settlor is personally liable for contracts and other partnership obligations as if the settlor were a general partner. Section
736.1015 (3), F.S.

40 Section 736.1015(2), F.S.
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e Absent a contrary provision in the contract, a trustee has no personal liability on contracts
entered info by the partnership if the trustee's fiduciary capacity was disclosed either in the
contract or in a previously filed statement pursuant to the Uniform Partnership (or Limited
Partnership) Acts.**

Limitations on Actions Against Trustees

Code s. 736.1008, F.S. specifies limitations periods for claims by a beneficiary against a trustee for
breach of trust.*®® The section is a reorganized and slightly expanded version of s. 737.307, F.S. under
which the applicable limitations period for a particular action can depend on a variety of factors
including whether the trustee has filed an interim or final accounting and, if so, whether the matter is
disclosed on the accounting.

Matters Adequately Disclosed on a Trust Accounting

With respect to matters adequately disclosed on a trust accounting, the applicable limitations period
depends on whether the trustee has sent the beneficiary a limitation notice that relates to that
accounting.

Whén Trustee has Issued a Written Limitation Notice

The shortest limitations period provided in s. 736.1008, F.S. is six months. This period applies to
actions on matters the trustee has adequately disclosed on a trust accounting or other trust disclosure
document when the trustee has provided the beneficiary with a related limitation notice.*®* A limitation
notice is a written statement informing the beneficiary that an action against the trustee for actions
based on any matter adequately disclosed in the accounting may be barred unless the action is
commenced within six months of receipt of the accounting or limitation notice, whichever is later.*%°

More comprehensive definitions of "trust disclosure document” and "limitation notice," as well the
detailed rules controlling when a limitation notice is related to a particular disclosure document are
specified in ss. 736.1008(4)(a) and (4)(c), F.S.. In all respects, however, these provisions are identical
to the corresponding provisions in s. 737.307, F.S.

When There is no Limitation Notice

A significantly longer limitations period applies to claims involving matters adequately disclosed on a
trust accounting when no related limitation notice is sent to the beneficiary. Here, s. 736.1008(1)(a),
F.S. provides that the claims are barred as provided in Chapter 95, F.S. Normally, this will result in a
four year limitations with the period beginning on the date of receipt of the adequate disclosure.”® An
exception applies to matters involving actual or constructive fraud by the trustee. In those cases, the
discovery rule of s. 95.031(2)(a), F.S. applies. Subject to an overall requirement that the action be
commenced within twelve years, the discovery rule provides that the limitations period does not begin
until the later of the time the facts giving rise to the action are discovered or the time the facts should
have been discovered by an exercise of due diligence.*”’

2 Section 736.1015(1), F.S.

403 For the limitations period applicable to actions contesting the validity of a revocable trust after the settlor's death, see s.
736.0604, F.S. discussed supra at p. 31.

404 See s. 736.1008(2), F.S.

495 See s. 736.1008(4)(c), F.S.

4% See s. 95.11(3), F.S. See also s. 736.1008(1)(a), F.S.

“7 Here again, Code s. 736.1008, F.S. is identical to s. 737.307, F.S. ,
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Matters NOT adequately disclosed on a trust accounting
When Trustee has Issued Final Accounting and Given Written Notice to Beneficiary

The provisions of Chapter 95, F.S. discussed above also apply to claims involving matters that have
not been adequately disclosed on a trust accounting or other trust disclosure document, but only if:

e The trustee has issued its final accounting for the trust; and

e The trustee has given written notice to the beneficiary of the availability of trust records for
examination and that claims based on matters not adequately disclosed in that accounting may
be barred unless the action is commenced within the applicable limitations period provided in
Chapter 95, F.S.4%®

In this context, in the absence of fraud which would bring the discovery rule into play, the normal
limitations period will be four years with the period beginning on the date of receipt of the final trust
accounting and required written notice.*”®

When Trustee has NOT Issued Final Accounting or has NOT Given Written Notice to Beneficiary

A careful reading of the portions of s. 736.1008, F.S. discussed so far will reveal that they do not cover
the entire universe of factual situations. Specifically, no limitations rules have yet been discussed for
matters that have not been disclosed on a trust accounting where either the trustee has not issued a
final accounting or, having done so, the trustee has not given the required notice described above.

As to both situations, s. 736.1008(3), F.S. provides that the applicable limitations period is determined
under Chapter 95, F.S. That is, the normal limitations period will the four year period described in s.
95.11(3), F.S. In what may be an important change in existing law, however, the section provides that
the cause of action does not accrue (and correspondingly, the limitations period does not commence)
until the trust beneficiary has actual knowledge of the trustee's repudiation of the trust or adverse
possession of trust assets.*'°

Protection of Persons other than Beneficiaries Dealing with the Trustee

The Code contains two sections of interest to persons other than beneficiaries who deal with trustees.
Code s. 736.1016, F.S., which is based on Uniform Code s. 1012, provides protection against liability
for persons who deal with a trustee in good faith. The section is similar to, but slightly more expansive
than, current s. 737.405, F.S. Code s. 736.1017, F.S. which is derived from Uniform Code s. 1013 and
for which there is no counterpart in Chapter 737, F.S. provides protection for persons who rely on a
certificate of trust furnished by the trustee.

Persons Dealing with Trustee in Good Faith

Section 736.1016, F.S. provides protection to persons (other than beneficiaries) who assist or deal for
value with a trustee in good faith and without knowledge that:

e The trustee is exceeding its powers or

“8 See s. 736.1008(1)(b), F-S.

9 Section 736.1008(1)(b), F.S.

410 The situations described here are unaddressed in s. 737.307, F.S. As a consequence, they would be subject to the
general provisions of Chapter 95, F.S. under which, in the absence of fraud, the four year period would begin at the
occurrence of the last element constituting the cause of action. Section 95.031(2)(a), F.S. Under this test, uniess a
failure to account is itself a constructive fraud, a breaching trustee who failed to account could be protected by a silent
running of the limitations period behind an unsuspecting beneficiary's back. The Committee believed this to be an

inappropriate result because it undermines the incentive trustees should have to fully and adequately account.
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e The trustee is actually a former trustee whose trusteeship has terminated.
In addition, the section:

¢ Relieves a person acting in good faith (other than a beneficiary) from any duty to inquire into the
extent of the trustee's powers or the propriety of their exercise; and

e Relieves any person acting in good faith from any duty to ensure the proper application of any
assets the person delivers to a trustee.

Section 736.1016, F.S. is included on the list of mandatory provisions; the protections it provides may
not be altered in a trust instrument.*’" The section is similar to current s. 737.405, F.S. Two
noteworthy areas of difference include:

e Section 737.405, F.S. does not include a provision protecting persons who in good faith deal
with or assist a former trustee whose trusteeship has terminated; and

e Byits terms, Code s. 736.1016, F.S. is subservient to other laws (such as the Uniform
Commercial Code) relating to commercial transactions and the transfer of securities by
fiduciaries.

Persons Acting in Reliance on a Certification of Trust

Except when it is required by law or a judicial proceeding concerning the trust, instead of furnishing a
complete copy of a trust instrument to a person (other than a beneficiary) who requests it, Code s.
736.1017, F.S. provides that the trustee may furnish a certification of trust.*'? The section sets out
certain required information that must be included in the certification*’* among which is a statement that
the trust has not been revoked, modified, or amended in any manner that would cause the
representations in the certificate to be incorrect.*'*

A person to whom a certificate of trust is furnished may:

¢ Require copies of excerpts from the trust instrument that designate and empower the trust to act
in a particular pending transaction.*’®

e Assume without inquiry the existence of any facts contained in the certification;
o Act without liability to any person in good faith reliance on the certification; and

o Enforce against trust property a transaction entered into in good faith reliance on the
certification as if the representations contained therein were correct.*'® 47

“1 See s. 736.0105(2)(v), F.S.

2 Section 736.1017(1) and (8), F.S..

13 See s. 736.1017 (1), F.S. for a list of the required contents. A certification of trust need not include the dispositive
terms of the trust. Section 736.1017 (4), F.S.

“4 Section 736.1017 (3), F.S.

1% Section 736.1017 (5), F.S.

“1% See s. 736. 1017(6) and (7), F.S.

“I” The right of a certification recipient to act in good faith reliance on the certification applies only when the recipient does
not have knowledge that the representations contained in the certification are incorrect. Without more, knowledge of a
trust's terms may not be inferred solely because the recipient is in possession of a copy of the trust instrument. See s.

736.1017(6), F.S., final sentence.
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Rules of Construction (Part Xl)

Part X| contains a series of default rules of construction. As an initial matter, it is worth repeating the
admonitions found in the initial section of the Part that, except for the provisions included on the
mandatory list in s. 736.0105(2), F.S. (of which there is only one — s. 736.1108 dealing with penalty
clauses for contesting trusts), the intent of the settlor as expressed in the terms of the trust controls the
legal effect of the trust dispositions. In ascertaining that intent, however, in the absence of a contrary
indication in the terms of a trust, the rules of construction set out in Part Xl of the Code apply.*'®

All of the statutory rules of construction found in Part XI have a counterpart in existing Chapter 737,
F.S. One of these — s. 736.1106, F.S. dealing with antilapse and the descendibility of beneficial
interests in trust — changes existing law. The others are substantively identical to their Chapter 737,
F.S. cousins. New s. 736.1106, F.S. is discussed last.

Carryover Provisions from Existing Law
Construction of Generic Terms

Code s. 736.1102, F.S. is identical to s. 737.623, F.S. It provides that in construing a trust, adopted
persons and persons born out of wedlock are included in class gift terminology and other terms of
relationship in accordance with the rules for determining relationships for purposes of intestate
succession. :

Multi-Generational Class Gifts

Code s. 736.1103, F.S. provides that gifts to multi-generational classes (such as descendants, heirs,
etc.) are per stirpes. This provision is identical in intent to s. 737.624, F.S., although the wording of the
section was revised to eliminate a potential conflict between this section and new s. 736.1106, F.S.
discussed below.

Unlawful and Intentional Killings

Code s. 736.1104, F.S. is identical to s. 737.625, F.S. Under both, a beneficiary who unlawfully and
intentionally kills or participates in procuring the death of the settlor or another person on whose death
such beneficiary's interest depends is precluded from taking that interest. Instead, the interest
devolves as if the slayer predeceased the victim. This rule is triggered by a civil evidentiary standard
(the greater weight of the evidence) although a final judgment of murder in any degree is conclusive.

Effect of Dissolution of Marriage on Revocable Trust

Absent a contrary provision in the trust instrument or in a judgment for dissolution of marriage or
divorce, s. 736.1105, F.S. provides that provisions in a revocable trust in favor of a spouse become
void upon a subsequent divorce, annulment or dissolution of the marriage. The trust is administered
and construed as if the spouse were dead. Apart from a title change, this section is identical to s.
737.106, F.S.

Change in Securities; Accessions; Nonademption
Code s. 736.1107, F.S. addresses some commonly occurring constructional issues that arise when a

trust beneficiary is entitled to a distribution of specific securities (as opposed to their equivalent
value).*'® The section gives the beneficiary:

“18 See s. 736.1016, F.S..
419 Section 736.1107, F.S. is the trust law counterpart to s. 732.605, F.S. in the Probate Code and is identical in all respect
to current s. 737.622, F.S.
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o A right to whatever securities remain in the trust at the time the distribution is to occur,;

e Aright to additional securities of the same issuer held by the trust as a result of a traditional
stock split or stock dividend; and

o Aright to securities of another issuer held by the trust as a result of merger, consolidation,
reorganization, or other similar action initiated by the issuer.

Trust Contest Penalty Clauses

Code s. 736.1108, F.S. is a mandatory provision the initial subsection of which is identical to s.
737.207, F.S. The subsection provides that trust in terrorem clauses*” are unenforceable. The
second subsection of s. 736.1108, F.S. is new. ltis an effective date provision that incorporates the
effective date of the legislation originally creating current s. 737.207, F.S. Trusts created before
October 1, 1993 are not subject to either provision.**!

Antilapse and the Descendibility of Beneficial Interests in Trusts

Code s. 736.1106, F.S. is new.*?? Like current s. 737.6035, F.S. which it will replace, s. 736.1106, F.S.
is concerned with antilapse and the descendibility of beneficial interests in trusts. The new section is
applicable to all trusts except those which are irrevocable on the effective date of the Code.*?

Historical Background

Prior to 2003, Florida's only section dealing with antilapse was s. 732.603(1), F.S. of the Probate Code.
This section applied only when certain related devisees under a will predeceased the testator.

Because the term "devisee" is defined in the Probate Code to exclude the beneficiaries of trusts,*** the
prevailing wisdom at the time was that the section did not apply to beneficial interests in testamentary
trusts. The impact of the limitation can be illustrated in a brief example.

Example 3 — Lapse of Interest in Testamentary Trust. D executes a will that
devises $100,000 outright to his child C and the residue of his estate in trust
"income to Wife for life; remainder in corpus C." D's child, C, predeceases D
survived by a daughter GC. Subsequently, D dies, survived by Wife and by GC.

As it existed in 2001, s. 732.603(1), F.S. would preserve the outright devise to C for the benefit of GC.
But the gift of the remainder interest to C in the trust would lapse. That particular oddity was remedied
in 2001 when s. 732.603(1), F.S. was amended to apply both to certain related predeceasing devisees
and to "a beneficiary of a trust created by a will." In addition, the section was extended to apply when
C survived D but not life tenant W.**°* Then, in 2003, s. 737.6035, F.S. was created to apply similar
rules in the case of interests created in living trusts.**®

420 1 o a provisions purporting to penalize any interested person for contesting the trust instrument or instituting other
proceedings relating to the trust estate or trust assets. See s. 736.1108(1), F.S.

“21 For this purpose, a revocable trust is treated as if it was created when the right of revocation terminates. Section
736.1108(2), F.S.

422 gection 736.1106, F.S. is the trust law equivalent of s. 732.603, F.S. (the Probate Code antilapse statute). As is
explained more fully below, adoption of s. 736.1106, F.S. requires that conforming amendments be made to s. 732.603,
F.S. as well. As these two provisions are related, discussion of the conforming changes that are being made to s.
732.603, F.S. appear below instead of later in the Summary where other conforming changes are considered.

2 gection 736.1106(5), F.S.

“24 See 5. 731.201(9), F.S.

425 The 2001 changes became effective January 1, 2002.

426 gaction 737.6035, F.S. became effective on June 12, 2003.
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Concerns Regarding Current Statutes

The changes made to s. 732.603, F.S. in 2001 and the creation of s. 737.6035, F.S. in 2003 have led to
several concerns expressed by commentators:

e The failure to address how these sections apply to powers of appointment, if at all;

e The inadvertent and inappropriate application of s. 737.6035, F.S. to some present interests in
trust; and

e The failure of s. 732.603, F.S. to address the situation of a related beneficiary dying without
surviving descendants after the testator but before the expiration of the life tenant's interest.

e The failure of s. 737.6035, F.S. to clarify how beneficial interests in inter vivos trusts are to be
handled when they are not saved for some other beneficiary under the section.*?’

Of necessity, the formulation of the new Florida Trust Code required a reexamination of s. 737.6035,
F.S. In turn, a Committee decision to remedy the problems it found in that section required changes in
s. 732.603, F.S. as well. Together, these two provisions constitute a new coordinated and more
comprehensive default regime covering antilapse and descendibility issues in both testamentary and
nontestamentary contexts. Discussion begins with the changes made to s. 732.603, F.S.*#

Revisions to s. 732.603, F.S.

As detailed above, under existing law, lapse and descendibility rules for testamentary trusts appear in
s. 732.603, F.S. of the Probate Code while the companion rules for living trusts appear in s. 737.6035,
F.S. The division of labor under the new regime is different. Because Code s. 736.1106, F.S. applies
to both testamentary and to living trusts, s. 732.603, F.S. is restored to its pre-2002 state. That is, the
new version applies only to outright testamentary dispositions.“® In addition, new s. 732.603, F.S. is
revised as follows.

¢ In addition to devises, it now covers interests created by the exercise of testamentary powers of
appointment; and

e It incorporates existing Florida case law on the impact of survivorship language in a devise or
appointment. ‘

Powers of Appointment

Current s. 732.603, F.S. is not clear on whether and how it applies to outright interests created by the
exercise of testamentary powers of appointment. In contrast, new s. 732.603, F.S. explicitly applies to
these interests.**°

Example 4 — Outright Exercise of Testamentary Power. At his death, D is the
life beneficiary of a trust created by his uncle F. Under the terms of the trust, D
has a testamentary power to appoint property among D's descendants. D's will

42T Eor more on these and other problems with s. 732.603, F.S. and s. 737.6035, F.S., see David Powell, Lapse,
Antilapse, an Descendible Beneficial Interests in Trusts, in ADMINISTRATION OF TRUSTS IN FLORIDA ch 7 (4th Ed. The Florida
Bar 2005).

“28 | the interest of clarity, the analysis uses the adjective "new" when referencing the newly formulated version of section
732.603.

“2 New s. 732.603(4), F.S.

4% See new s. 732.603(2), F.S.
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purports to appoint $100,000 to his child C. But C predeceased D, survived by
GC who survived D.

In the absence of a contrary intent, new s. 732.603, F.S. provides that GC becomes entitled to the
$100,000 D tried to appoint to C. Note, however, the following additional observations about this
example: '

e |t is immaterial to the result whether F created D's power in an infer vivos or a testamentary
instrument.

e Application of new s. 732.603, F.S. assumes that there is no contrary intent indicated in either
D's will or in the instrument in which F created D's power.

e GC takes in C's place under new s. 732.603, F.S. only if the relationship test specified in the
section is met with respect to F and C. Thus, if F is unrelated to C, the section does not apply
whether or not C is related to D.

e In general, it is immaterial to the application of new s. 732.603, F.S. whether D's power is a
general one or a special one. With the latter, however, there exists the possibility that the
person in whose favor the section operates is outside the class of permissible objects of the
power.”*! The section explicitly permits this unless the language creating the power expressly
excludes the substitution of descendants for an object of the power.**?

Words of Survivorship and other Indications of Contrary Intent

Like its predecessor, new s. 732.603, F.S. yields to an indication of a contrary intent. This would
include a direction in the testator's will that lapsed gifts are to be added to the residue or that they are
to pass instead to an alternate beneficiary. In this regard, the new section also codifies existing Florida
case law which holds that mere words of survivorship associated with a testamentary disposition are a
sufficient indication of contrary intent.**® Thus the section would not apply in either Example 3 or
Example 4 if D's devise (or appointment) had been "to C if he survives me." Likewise, the section
would not apply to Example 4 if in creating D's power, F had provided that he could appoint "among his
surviving descendants."***

Beneficial Interests in Trust
General Effect of s. 736.1106, F.S.

With some exceptions discussed below, Code s. 736.1106, F.S. applies when a beneficiary of a future
interest in either a testamentary or an inter vivos trust dies before the point at which the beneficiary's
interest becomes possessory.”® In such situations, s. 736.1106, F.S. does two things:

e First, it provides that the deceased beneficiary's future interest in the trust is contingent on the
beneficiary surviving the point at which the interest takes in possession.

e Second, unless a contrary intent appears in the trust instrument, s. 736.1106, F.S. creates a per
stirptual alternate gift in such of the deceased beneficiary's descendants as are living at that
time. %

1 To jllustrate, if D's power in the above example had been to appoint among his children instead of his descendants, the

oaperation of new s. 732.603, F.S. will be to preserve the gift for a person (GC) who is not an object of D's power.

432 See new s. 732.603(2), F.S., final sentence.

433 See Williams v. Williams, 152 Fla. 255, 9 So. 2d 798 (Fla. 1942) (dealing with former s. 731.20, F.S.); In re Estate of
Wagner, 423 So. 2d 400 (Fla. 2d DCA 1982).

34 See new s. 732.603(3)(a), F.S.

“35 The section refers to this as the "distribution date." See s. 736.1106(1)(b), F.S.
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The effect of the section may be illustrated with the following example.

Example 5 — Beneficial Future Interest in Trust. D dies with a will in which he
devises property to a testamentary trust to pay "income to W for life; remainder in
corpus to C." C dies after D survived by W and by two children GC-1 and GC-2.
Some time later, W dies survived by C's two kids.

On the facts of this example, and again assuming no contrary intent appears in the trust instrument, s.
736.1106, F.S. creates a per stirptual alternate gift of C's interest in favor of GC-1 and GC-2.*'

Situations where s. 736.1106, F.S. Applies

Section 736.1106, F.S. applies to a broad array of situations where the beneficiary of a future
interest*® in a trust dies before the time the interest becomes possessory. The only two exceptions are
situations where a contrary intent appears in the instrument and where the beneficial interest involved
is one created in a trust that became irrevocable before the effective date of the Code. Thus, in the
illustrative context of Example 5, the section would apply:

e Whether the trust in which C held his interest was created by standard transfer or by an
exercise of a power of appointment, and in the latter case, whether the power was general or
special.

e Whether the transfer (or appointment) by which the trust was created was an inter vivos or
testamentary one.

o With respect to an inter vivos trust, whether the trust is revocable or irrevocable.
e With respect to a testamentary trust, whether C survived the testator or not.
e Whether, the predeceasing beneficiary is an individual or a member of a class.*”*

e Whether or not the trust settlor and predeceasing beneficiary are related. That is, unlike s.
732.603, F.S. of the Probate Code, there is no relationship test under s. 736.1106, F.S.

The absence of a relationship test in s. 736.1106, F.S. rests on a subtle but important distinction
between the underlying rationales for that section compared with the Probate Code antilapse provision.
The latter is first, foremost, and exclusively a rule based on presumed intent. The relationship test
assumes that that intent differs depending on whether the beneficiary of a testamentary gift is a relative
or not. The rationale behind s. 736.11086, F.S. is different. It is found in large part on matters of
economy and administrative convenience. To illustrate, consider the impact of s. 736.1106, F.S. to
Example 5. Because of the section, C's interest in the example is not descendible. That s, it does not
pass at C's death to his successors by will or inheritance. For that reason: »

e It is not subject to estate taxation at C's death;

% Section 736.1106(2), F.S.

437 pstute readers will readily see that the effect of s. 736.1106, F.S. is to turn C's vested interest into a contingent one
with alternate gift in his descendants. Note that the alternate gift is in the descendants of D who survive W. If GC-1
predeceased W survived by a child GGC, the remainder will pass half to GGC and half to GC-2 at W's death. It is
immaterial whether GGC was born before or after C's death. The result of the situation described in the comment is the
same whether GC-1 predeceased W in fact or in law. See s. 736.1106(1)(e), F.S.

438 Section 736.1106, F.S. applies only to future interests. See s. 736.1106(1)(a), F.S.

4% See s. 736.1106(1)(a) and (c), F.S.
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e [t may not it be reached by C's creditors (including the elective share right of C's surviving
spouse); and

e lt will not be necessary to reopen administration of C's estate at W's subsequent death in order
to determine who is entitled to C's interest.

To the above may be added the secondary advantage that in many cases, application of s. 736.1106,
F.S. will accord with D's probable intent. But the advantages listed above exist regardless of any
relationship between D and C. If D's contrary intent in a particular case outweighs the listed
advantages, D is free to negate application of s. 736.1106, F.S. in the trust instrument. Unless he does
so, however, the better default rule is for the section to apply regardless of any relationship test.

Language Indicating a Contrary Intent

It was mentioned previously, that application of s. 736.1106, F.S. means two things. The first is that
vested remainders are now contingent on the taker surviving to the time of possession. The second is
that an alternate gift arises in the descendants of a beneficiary who fails to meet the survivorship
contingency. As a default rule of construction, both of these principles will yield to a contrary intent in
the trust instrument. As a practical matter, however, an instrument would rarely negate application of
the first principle because to do so is to invite the problems the section was designed to avoid. It is for
this reason that vested remainder interests are seldom found in well drafted trust instruments.

The second principle is certain to be less universally acceptable. It is to be expected that many settlors
would prefer a different taker for the alternate gift. If so, application of the second principle can be
avoided by:

e Expressing a different alternate taker in the instrument;
e Stating the intent that the designated beneficiary's descendants not share in the gift; or
e Attaching words of survivorship to the remainder beneficiary' interest.*?

By contrast, the mere presence of a residuary clause in a settior's will is not a sufficient indication of a
contrary intent to the application of the second principle and this is true even if the will specifically
provides that lapsed or failed gifts are to pass under the residuary clause.**’

Disposition of Remainder Interests when there is no Alternate Taker

In some cases, there will be no eligible alternate taker for the contingent interest arising from an
application of the first principle of s. 736.1106, F.S. This can occur if the predeceasing beneficiary left
no descendants. It can also occur when the instrument contains language negating the application of
the second principle but not language identifying an alternative taker for the interest. In either case,
disposition of the interest will depend on whether the interest was created by traditional transfer or by
the exercise of a power of appointment.

Interests Created by Traditional Transfer
If the interest was created in a nonresiduary devise in the fransferor's will, the interest will pass as part

of the transferor's residuary estate.*”? Otherwise it passes to the transferor’s heirs with the heirs being
determined as if the transferor had died intestate at the time the interest takes in possession.**

“© On the effectiveness of using words of survivorship for this purpose, see s. 736.1106(3)(a), F.S.
“1 See s. 736.1106(3)(b), F.S.
*2 gection 736.1106(4)(b), F.S.

43 Section 736.1106(4)(c), F.S.
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Example 6 — Residuary devise to testamentary trust — no alternate taker.
D dies with a will in which he devises the residue of his estate to a testamentary
trust to pay "income to W for life; remainder in corpus to his child C." D's only
other relatives are a brother B and a sister S. C dies after D. He is survived by
W, B, and S, but not by any descendants. Thereafter, W dies survwed by B and
S. At W's death, the property passes to D's surviving heirs, B and S

Interests Created by Appointment

In general, the rules discussed above-for interests created by traditional transfers also apply to interests
created by the exercise of a power of appointment. In the case of powers, however, the basic rules are
subject to two special wrinkles:

e First, prior to appllcatlon of the above rules, preference is given to the power donors gift-in-
default clause, if any.*

e Second, in the application of the above rules, the transferor of an interest created by the
exercise of a general power is specified to be the donee of the power while the transferor for
interests created by the exercise of a special power is specified to be the donor of the power.*

Charitable Trusts (Part XIl)

Part XIl of the Code incorporates most of the sections currently found in Part V of chapter 737, F.S.
dealing with charitable trusts. Two current sections (s. 737.510, F.S. and s. 737.512, F.S. ) were
omitted, the latter because it is obsolete and the former because charitable organizations expressly
designated in a trust instrument are given the rights of a qualified beneficiary under Code s.
736.0110(1), F.S. Accordingly, the duties imposed on trustees in s. 737.510, F.S. are unnecessary
under the Code.

The remaining sections, and the changes, if any, made to them are listed below.

e Section 736.1201, F.S.: This section is derived from s. 737.501, F.S. The order of the
definitions for "charitable organization" and "Internal Revenue Code" were switched and
changes were made to the definitions of Internal Revenue Code and State attorney. The
definition of the former was updated to the 1986 Code and the definition of the latter was tied to
the state attorney for the judicial circuit of the principal place of administration of the trust under
s. 736.0108, F.S.

e Section 736.1202, F.S.: This section is identical to s. 737.502, F.S.

e Section 736.1203, F.S.: This section is derived from s. 737.503, F.S. A cross reference to s.
737.505, F.S. was updated to Code s. 736.1203, F.S.

e Section 736.1204, F.S.: Section 736.1204, F.S. is derived from s. 737.504, F.S. Gender
specific references were replaced with gender neutral ones, cross references to s. 737.505, F.S.

444 5ome additional observations about the above example: if D's brother B had died before W, the property would pass
exclusively to sister S because the class of D's heirs is determined as if D had died intestate at W's death when the
remainder interest takes in present possession; the result in the Example (original or as modified above) is the same if D
had created the trust by inter vivos transfer instead of by will; in the case of an infer vivos trust, the result is also the same
whether the trust is revocable or irrevocable and whether D predeceases W or not, and since there is no relationship test
under s. 736.1106, F.S., all of the above remains true even if D and C are unrelated to each other.

5 See s. 736.1106(4)(a), F.S.

*“® See s. 736.1106(4), F.S., final paragraph.
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were updated to Code s. 736.1205, F.S., and some section references were clarified as
referring to the Internal Revenue Code.

e Section 736.1205, F.S.: This section is derived from s 737.505, F.S. Cross references to s.
737.504, F.S. were updated to Code s. 736.1204, F.S.

e Section 736.1206, F.S.: This section is derived form s. 737.506, F.S. References to s.
737.504(2), F.S. were updated to Code s. 736.1204(2), F.S.

e Section 736.1207, F.S.: This section is identical to s. 737.507, F.S.
e Section 736.1208, F.S.: This section is identical to s. 737.508, F.S.

e Section 736.1209, F.S.: This section is derived from s. 737.509, F.S. A reference to s.
737.510, F.S. was deleted and references to s. 737.508(5), F.S. were updated to Code s.
736.1208(5), F.S.

¢ Section 736.1210, F.S.: This section is identical to s. 737.511, F.S.

Miscellaneous (Part XIlII)

Part XIIl of the Code contains miscellaneous sections. One deals with electronic records and
signatures, two with investments by fiduciaries, another with severability, and two with effective date
issues.

Electronic Records and Signatures

Section 736.1301, F.S. is a prophylactic provision with no real current effect. It provides that any
provisions of the Code relating to the legal effect, validity, or enforceability of electronic records or
signatures supersede those found in the Electronic Signatures in Global National Commerce Act. This
section appears in all recent Uniform Acts. As the Florida Code contains no such provisions relating to
the legal effect, validity, or enforceability of electronic records or signatures, the main impact of the
section is that it will insure the primacy of any provisions that may be added in the future.

Investment of Fiduciary Funds Permitted

Section 518.117, F.S. is created to permit a fiduciary that is authorized to engage in trust business to
invest fiduciary funds in accordance with s. 660.417, F.S.

Severability

Section 736.1302, F.S. is a standard severability clause that is intended to insure that the invalidity of
one or more provisions of the Code will not affect the validity of other provisions.

Investment of Fiduciary Funds

Section 660.417, F.S. is amended to permit affiliated services; a bank or trust company trustee is not
precluded from investing in investment instruments offered by that bank or trust company and receiving
additional compensation for that investment. If a trustee engages in such activity the basis for the
calculation of the compensation must be disclosed.
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Effective date

The final miscellaneous provisions are found in s. 736.1303, F.S. Section 736.1303, F.S. specifies that
the Code takes effect on July 1, 2007, and specifies rules relating to the application of the Code to
existing trusts and legal proceedings. These include the following:

e The Code does not affect any act done prior to its effective date.**’

e The Code does not affect the running of any limitations period that began before the effective
date oL the Code, even if the statute specifying the period is repealed or superseded by the
Code.**®

e The Code applies to all judicial proceedings concerning trusts commenced on or after its
effective date.**®

e The Code also applies to judicial proceedings commenced before that date unless the court
finds its application would substantially interfere with the effective conduct of the judicial
proceeding or prejudice the rights of the parties.*°

e Finally, except as otherwise provided in a particular section of the Code, the Code applies to all
trusts whether created before, on, or after its effective date.®’

The significance of the final point above is worth emphasizing. Except as might be provided above or
in a particular section, the Code applies retroactively to all trusts, whenever created. Although this has
the advantage of avoiding the maintenance of two systems of trust law for extended periods of time, in
some instances retroactive application can be constitutionally impermissible (e.g., where it impairs
vested rights) or unfair. For this reason, a number of Code sections include effective date sections that
limit the default retroactivity rule of s. 736.1303, F.S. This table lists most of these:

“7 Section 736.1303(1)(e), F.S.
8 Section 736.1303(2), F.S.

449 Section 736.1303(1)(b), F.S.
40 gection 736.1303(1)(d), F.S.

1 Section 736.1303(1)(a), F.S.
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Specific Effective Dates of Code Provisions to Limit Retroactivity
Section Title or topic Effective date:

736.0403 Trusts created in other Trusts created after the effective date of the
jurisdictions; formalities Code.
required for revocable
trusts

736.04115 Judicial modification of Inapplicable to trusts created before
irrevocable trust when January 1, 2001. Revocable trusts are
modification is in best deemed created at the time they become
interest of beneficiaries irrevocable.

736.0412 Nonjudicial modification of Inapplicable to trusts created before
irrevocable trust January 1, 2001. Revocable trusts are

deemed created at the time they become
: irrevocable.

736.0813 Duty to inform and account | In general, applies only to trust accountings
rendered for accounting periods beginning
on or after January 1, 2008. Paragraphs
(1)(a) and (b) do not apply to trustees who
accept a trusteeship before the effective
date of the Code or to trusts that are
irrevocable before that date.

736.08135 Trust accountings Applies only to trust accountings rendered
for accounting periods beginning on or after
January 1, 2003.

736.08163 Powers of trustees relating Does not apply to trusts created before July
to environmental or human 1, 1995, unless the trust is amended to
health laws or to trust incorporate the provisions of the section.
property contaminated
with hazardous or toxic
substances; liability

736.1008 Limitations on proceedings | Applies to trust accountings for accounting
against trustees periods beginning on or after January 1,

2008, and to written reports, other than trust
accountings, received by a beneficiary on
or after January 1, 2008.

736.1108 Penalty clause for contest Applies to trusts created on or after October
1, 1993. Revocable trusts are treated as
created when the right of revocation
terminates.

Conforming Changes

In addition to the Code itself, the bill includes a number of conforming and other changes to various

sections of the Probate Code and other portions of the Florida statutes. Many of these are just updates

to statutory cross references and will not be discussed here. Those with substantive impact are list

below.

e Section 518.117, F.S.: New. This section authorizes investment of fiduciary funds pursuant to
s. 660. 417, F.S.

o Section 660.25, F.S.: Revised. This section provides a definition for "investment instrument.”
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e Section 660.417, F.S.: Revised. This section authorizes trustees to engage in affiliated
services; a bank or trust company trustee is not precluded from investing in investment
instruments offered by that bank or trust company.

e Section 689.075(4), F.S.: Revised. The second sentence of this subsection was deleted as
obsolete.

e Section 689.175, F.S.: New. This section abolishes the Doctrine of Worthier title as both a rule
of law and a rule of construction. The purposes originally served by that doctrine are no longer
relevant and its application can create adverse tax consequences and can impair the validity of
special needs trusts.

e Section 731.103, F.S.: Revised. The section is made applicable to new Chapter 736; the
provision specifying the applicability of the rules of evidence in civil actions is moved to new s.
731.1035, F.S. (below); subsection (4) permitting proof of death by direct or circumstantial
evidence before expiration of 5-year time period is added to conform this section to s.
737.626(4), F.S.

e Section 731.1035, F.S.: New. This new section is separated out from s. 731.103, F.S. (see
above). It specifies that the rules of evidence in civil action apply to proceedings under Probate
Code.

e Section 731.201(2) and (9), F.S.: Revised. In both of these subsections, a reference to
beneficiaries described in s. 737.303(4)(b), F.S. is changed to qualified beneficiary as defined in
the new Code.

e Section 731.201(27), F.S.: New. This section adds a new definition of "power of appointment.”

e Section 731.303, F.S.: Revised. This section is amended to limit it to proceedings involving
estates and not those involving trusts. In addition, the portions of the section dealing with
representation by holders of powers of appointment are subjected to the same restrictions that
appear in Code s. 736.0302, F.S. That is, representation does not apply to matters involving a
trustee's fraud or bad faith, a power of a trustee to distribute property or to a power held by a
person who is the sole trustee.

e Section 732.513, F.S.: Revised. Subsection (c) of the section is deleted to remove the
implication that a pour over to a revocable trust that is not executed in the manner required for
wills is effective.

e Section 732.603, F.S.: Rewritten. The revisions to this section have been discussed in detail
previously.**

e Section 732.604, F.S.: Clarified. Subsection (2) of this section is revised to clarify the meaning
it was intended to have all along.

e Section 732.611, F.S.: Clarified. The wording of this section was changed to better reflect its
intended purpose.

e Section 732.212, F.S.: Revised. A reference in this section to beneficiaries described in s.
737.303(4)(b), F.S. is changed to qualified beneficiary as defined in the new Code.

e Section 738.104, F.S.: Revised. This section is amended in several places to change
references to the previously defined term "beneficiaries” to a newly defined term "eligible

%2 See "Revisions to s. 732.603, F.S.", supra p. 55.
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beneficiaries." Under the new version, it is the eligible beneficiaries of a trust who have
standing to object to the use of a trustee's power to adjust with respect to trusts in existence on
January 1, 2003. The new term excludes from the class of beneficiaries with standing the
middle tier qualified beneficiaries described in Code s. 736.0103(14)(b), F.S. unless there is no
third tier qualified beneficiary described in s. 736.0103(14)(c), F.S. The practical effect of the
revisions are two fold. First, for most trusts the term eligible beneficiaries will have a meaning
very similar to the term "beneficiaries" under the current version of the section. For those trusts
where the term differs, the revisions are intended to insure that there will always be two
categories of qualified beneficiaries with standing to object to an exercise of the trustee's
adjustment power.

e Section 744.331(6)(b) and (f), F.S.: Revised. These are companion revisions to the change
made in Code s. 736.0207, F.S. permitting court approved contests of a revocable trust by a
settlor's guardian prior to the settlor's death. Paragraph (b) requires that a court determine
whether a sufficient alternative to guardianship exists for a person the court finds to be
incapable of exercising delegable rights. If so, the court is precluded from appointing a
guardian. If not, the court is required to appoint a guardian for the incapacitated person.
Paragraph (f) provides that an incapacitated person's trust, trust amendment, or durable power

~ of attorney is not to be considered a sufficient alternative to guardianship if an interested person
files a verified statement that he or she has a reasonable factual basis for believing in good faith
that the trust, trust amendment or durable power is invalid.

e Section 744.441(11), F.S.: Revised. The new language added to this subsection is also a
related to new Code s. 736.0207, F.S. Subsection (11) directs that before authorizing a
guardian to bring an action under s. 736.0207, F.S., the court must find that the action appears
to be in the ward's best interest during the ward's probable lifetime.

e Section 744.462, F.S.: New. This new section provides for the reporting of a court's finding as
to the validity of a ward's trust, trust amendment, and power of attorney and for the continued
review by the court of the sufficiency of guardianship alternatives, the continued need for a
guardian, and the extent of the need for delegation of the ward's rights.

C. SECTION DIRECTORY:

Section 1. Creating Part | of chapter 736, F.S., consisting of sections 736.0101, 736.0102, 736.0103,
736.0104, 736.0105, 736.0106, 736.0107, 736.0108, 736.0109, 736.0110, 736.0111, and 736.0112.
This section provides a short title, scope, and definitions for the Florida Trust Code (FTC).

Section 2. Creating Part Il of chapter 736, F.S., consisting of sections 736.0201, 736.0202, 736.0203,
736.0204, 736.0205, 736.0206, and 736.0207. This section provides for the role of courts in trust
proceedings, including, but not limited to, jurisdiction, venue, and trust contests.

Section 3. Creating Part Il of chapter 736, F.S., consisting of sections 736.0301, 736.0302, 736.0303,
736.0304, 736.0305, and 736.0306. This section outlines the effect of representation throughout the
trust process.

Section 4. Creating Part IV of chapter 736, F.S., consisting of sections 736.0401, 736.0402, 736.0403,
736.0404, 736.0405, 736.0406, 736.0407, 736.0408, 736.0409, 736.0410, 736.04113, 736.04115,
736.0412, 736.0413, 736.0414, 736.0415, 736.0416, and 736.0417. This section encompasses the
methods and requirements for the creation of a trust, trust validity, trust modification, and trust
termination.

Section 5. Creating Part V of chapter 736, F.S., consisting of sections 736.0501, 736.0502, 736.0503,
736.0504, 736.0505, 736.05053, 736.05055, 736.0506, and 736.0507. This section details creditors'
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claims, and what effect, if any, spendthrift provision may have upon the trust. Furthermore, this section
outlines responsibilities of a trustee, and claims against a settlor.

Section 6. Creating Part VI of chapter 736, F.S., consisting of sections 736.0601, 736.0602, 736.0603,
and 736.0404. This section gathers in one place most of the provisions relating to revocable trusts.
Section 736.601 clarifies that the capacity required to create a revocable trust is the same as that
needed to execute a will. Other sections specify the rules to be used to determine if and how a trust
may be revoked or amended, the effect revocability has on the duties and liabilities of a trustee and the
limitations period for contesting revocable trusts after the death of the settlor.

Section 7. Creating Part VIl of chapter 736, F.S., consisting of sections 736.0701, 736.0702,
736.0703, 736.0704, 736.0705, 736.0706, 736.0707, 736.0708, and 736.0709. Part VII of the Code
contains the various rules relating to the office of trustee. This includes provisions detailing when and
how a designated trustee accepts or declines the office; how trustees may resign or be removed; the
powers and duties of a trustee who has resigned or been removed; and when vacancies in the office of
trustee must be filled and how successor trustees are appointed. Also covered are the duties and
powers of cotrustees, compensation of trustees, and trustees' right to reimbursement for expenses
incurred in the administration of the trust.

Section 8. Creating Part VIl of chapter 736, F.S., consisting of sections 736.0801, 736.0802,
736.0803, 736.0804, 736.0805, 736.0806, 736.0807, 736.0808, 736.0809, 736.0810, 736.08105,
736.0811, 736.0812, 736.08125, 736.0813, 736.08135, 736.0814, 736.08147, 736.0815, 736.0816,
736.08163, 736.08165, and 736.0817. This section covers the duties of a trustee, the powers of a
trustee, and a few miscellaneous matters.

Section 9. Creating Part IX of chapter 736, F.S., consisting of section 736.0901 which directs that a
trustee shall invest trust property in accordance with chapter 518, F.S.

Section 10. Creating Part X of chapter 736, F.S., consisting of sections 736.1001, 736.1002,
736.1003, 736.1004, 736.1005, 736.1006, 736.1007, 736.1008, 736.1009, 736.1010, 736.1011,
736.1012, 736.1013, 736.1014, 736.1015, 736.1016, 736.1017, and 736.1018. This section deals
with the remedies and damages for breach of trust; liability of trustees to nonbeneficiaries, the
entitlement, assessment and recovery of costs and fees; limitations on actions against a trustee; and
the protection of persons dealing with the trustee including those relying on a certification of trust
furnished by the trustee.

Section 11. Creating Part Xl| of chapter 736, F.S., consisting of sections 736.1101, 736.1102,
736.1103, 736.1104, 736.1105, 736.1106, 736.1107, and 736.1108. This section contains a series of
default rules of construction.

Section 12. Creating Part Xl of chapter 736, F.S., consisting of sections 736.1201, 736.1202,
736.1203, 736.1204, 736.1205, 736.1206, 736.1207, 736.1208, 736.1209, and 736.1210. This section
incorporates most of the sections currently found in Part V of Chapter 737, F.S. dealing with charitable
trusts.

Section 13. Creating Part Xlll of chapter 736, F.S., consisting of sections 736.1301, 736.1302, and
736.1303. This section addresses four miscellaneous sections. One deals with electronic records and
signatures, another with severability, and two with effective date issues. '

Section 14. This section amends paragraph (a) of subsection (5) of s. 497.458, F.S., relating to the
disposition of proceeds received on contracts.

Section 15. This section creates s. 518.117, F.S., relating to what investments of fiduciary funds are
permissible.
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Section 16. This section amends subsection (2) of s. 607.0802, F.S., relating to qualifications of
directors.

Section 17. This section amends subsection (2) of s. 617.0802, F.S., relating to qualifications of
directors.

Section 18. This section amends subsections (6) and (7) of s. 660.25, F.S., defining "investment
instrument,” and correcting references from Chapter 737, F.S. to s. 736.

Section 19. This section amends s. 660.417, F.S., to permit a trustee to engage in affiliated services; a
bank or trust company trustee is not precluded from investing in investment instruments offered by that
bank or trust company

Section 20. This section amends paragraphs (a), (d), and (e) of subsection (1) and subsections (2),
(3), (9), and (10) of s. 660.46, F.S., relating to the substitution of fiduciaries.

Section 21. This section amends s. 660.418, F.S., to correctly reference s. 736 and not Chapter 737,
F.S.

Section 22. This section amends subsection (5) of s. 689.071, F.S., to correctly reference s. 736 and
not Chapter 737, F.S.

Section 23. This section amends subsections (1) and (4) of s. 689.075, F.S., relating to inter vivos
trusts; powers retained by settlor.

Section 24. This section creates s. 689.175, F.S., abolishing the Worthier title doctrine.

Section 25. This section amends subsection (8) of s. 709.08, F.S., to correctly reference s. 736 and
not Chapter 737, F.S.

Section 26. This section amends paragraph (c) of subsection (2) of s. 721.08, F.S., to correctly
reference sections of s. 736 and not Chapter 737, F.S.

Section 27. This section amends paragraph (e) of subsection (1) of s. 721.53, F.S., to correctly
reference sections of s. 736 and not Chapter 737, F.S.

Section 28. This section amends s. 731.103, F.S., regarding evidence as to death or status.

Section 29. This section creates s. 731.1035, F.S., providing in proceedings under the code, the rules
of evidence in civil actions are applicable unless specifically changed by the code.

Section 30. This section amends s. 731.201, F.S., regarding general definitions.

Section 31. This section amends paragraph (a) of subsection (1) and subsection (5) of s. 731.303,
F.S., regarding representation.

Section 32. This section amends subsection (5) of s. 732.2075, F.S., to correctly reference a section
of s. 736 and not Chapter 737, F.S.

Section 33. This section amends subsection (2) of s. 732.513, F.S., relating to devises to trustee.

Section 34. This section amends s. 732.603, F.S., substantially rewording s. 732.603, F.S., relating to
antilapse; deceased devisee; class gifts.

Section 35. This section amends s. 732.604, F.S., concerning a failure of testamentary provision.
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Section 36. This section amends s. 732.611, F.S., regarding devises to multigenerational classes to
be per stirpes.

Section 37. This section amends subsection (1) of s. 733.212, F.S., regarding a notice of
administration.

Section 38. This section amends subsection (1) of s. 733.602, F.S., to correctly reference a Chapter
736 and not Chapter 737, F.S.

Section 39. This section amends subsection (4) of s. 733.805, F.S., to correctly reference a section of
s. 736 and not Chapter 737, F.S.

Section 40. This section amends paragraph (j) of subsection (1) of s. 733.817, F.S., correcting a
reference to s. 731.201, F.S.

Section 41. This section amends paragraphs (a) and (f) of subsection (8) and paragraphs (a) and (d)
of subsection (9) of s. 738.104, F.S., regarding a trustee's power to adjust.

Section 42. This section amends subsection (4) of s. 738.1041, F.S., to correctly reference a section
of s. 736 and not Chapter 737, F.S.

Section 43. This section amends subsection (5) of s. 738.202, F.S., to correctly reference a section of
s. 736 and not Chapter 737, F.S.

Section 44. This section amends paragraph (a) of subsection (12) of s. 739.102, F.S., to correctly
reference a section of s. 736 and not Chapter 737, F.S.

Section 45. This section amends paragraphs (b) and (f) of subsection (6) of s. 744.331, F.S., relating
to orders determining incapacity.

Section 46. This section amends paragraph (a) of subsection (6) of s. 744.361, F.S., correcting a
reference to Chapter 518, F.S.

Section 47. This section amends subsections (11) and (18) of s. 744.441, F.S., relating to powers of a
guardian upon court approval.

Section 48. This section creates s. 744.462, F.S., concerning determinations regarding alternatives to
guardianship.

Section 49. This section repeals ss. 737.101, 737.105, 737.106, 737.111, 737.115, 737.116, 737.201,
737.202, 737.203, 737.2035, 737.204, 737.2041, 737.205, 737.206, 737.2065, 737.207, 737.208,
737.209, 737.301, 737.302, 737.303, 737.3035, 737.304, 737.305, 737.3053, 737.3054, 737.3055,
737.306, 737.3061, 737.307, 737.308, 737.309, 737.401, 737.402, 737.4025, 737.403, 737.4031,
737.4032, 737.4033, 737.404, 737.405, 737.406, 737.501, 737.502, 737.503, 737.504, 737.505,
737.506, 737.507, 737.508, 737.509, 737.510, 737.511, 737.512, 737.6035, 737.621, 737.622,
737.623, 737.624, 737.625, 737.626, and 737.627, F.S.

Section 50. This section provides and effective date of July 1, 2007.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:
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1. Revenues:

None.

2. Expenditures:

None.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

By providing settlors and trustees with the ability to take advantage of more flexible trust provisions, this
bill may perhaps result in more equitable trust distributions and better tax outcomes for trust
beneficiaries.

Traditionally, self-settled trusts have been treated harshly when it comes to creditors' rights. Under
Code s. 736.0505(1), F.S., whether or not a trust includes a spendthrift provision: while a trust is
revocable, the trust property is subject to the claims of the settlor's creditors, and in the case of an
irrevocable trust, a settlor's creditor or assignee may reach the maximum that can be distributed to or
for the benefit of the settlor. Therefore, this bill provides creditors with greater protection.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:
Personal Jurisdiction:

Section 736.0202, F.S. pertains to personal jurisdiction by Florida courts over the trustee,
beneficiaries, and recipients of trust distributions. Specifically, s. 736.0202(2), F.S. provides:

With respect to their interest in the trust, the beneficiaries of a trust having its
principal place of administration in this state are subject to the jurisdiction of the
courts of this state regarding any matter involving the trust. By accepting a
distribution from such a trust, the recipient submits personally to the jurisdiction
of the courts of this state regarding any matter involving the distribution.
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The Committee's Scrivener's Summary provides that "F.S. chapter 737 has no provision
corresponding to section 736.0602*. Jurisdiction under existing law is obtained under the general
long arm statutes found in F.S. chapter 48. The Committee believes that the inclusion of a long arm
statute tailored specifically to trust matters is a beneficial addition to Florida law."**

Even assuming, for the sake of argument, that the provisions of the Florida Long Arm Statute have
been satisfied,*® federal due process requirements cannot be minimized. The U.S. Supreme Court
has "noted several reasons why a forum legitimately may exercise personal jurisdiction over a
nonresident who 'purposefully directs' his activities toward forum residents. A State generally has a
'manifest interest' in providing its residents with a convenient forum for redressing injuries inflicted by
out-of-state actors."*®

Nevertheless, the U.S. Supreme Court maintains that the "constitutional touchstone remains whether
the defendant purposefully established 'minimum contacts' in the forum."*” The Court will ook to

83 The report points to s. 736.602, F.S., however s. 736.0602, F.S. pertains to revocation or amendment of revocable

trusts, therefore it would seem that the reference to s. 736.602, F.S. is merely a scrivener's error and it will be considered

as such.

3 Committee's Scrivener's Summary, page 12.

%5 Section 48.193, F.S. provides:
(1) Any person, whether or not a citizen or resident of this state, who personally or through an agent
does any of the acts enumerated in this subsection thereby submits himself or herself and, if he or she
is a natural person, his or her personal representative to the jurisdiction of the courts of this state for
any cause of action arising from the doing of any of the following acts:
(a) Operating, conducting, engaging in, or carrying on a business or business venture in this state or
having an office or agency in this state.
(b) Committing a tortious act within this state.
(c) Owning, using, possessing, or holding a mortgage or other lien on any real property within this state.
(d) Contracting to insure any person, property, or risk located within this state at the time of contracting.
(e) With respect to a proceeding for alimony, child support, or division of property in connection with an
action to dissolve a marriage or with respect to an independent action for support of dependents,
maintaining a matrimonial domicile in this state at the time of the commencement of this action or, if the
defendant resided in this state preceding the commencement of the action, whether cohabiting during
that time or not. This paragraph does not change the residency requirement for filing an action for
dissolution of marriage.
(f) Causing injury to persons or property within this state arising out of an act or omission by the
defendant outside this state, if, at or about the time of the injury, either:
1. The defendant was engaged in solicitation or service activities within this state; or
2. Products, materials, or things processed, serviced, or manufactured by the defendant anywhere were
used or consumed within this state in the ordinary course of commerce, trade, or use.
(g) Breaching a contract in this state by failing to perform acts required by the contract to be performed
in this state.
(h) With respect to a proceeding for paternity, engaging in the act of sexual intercourse within this state
with respect to which a child may have been conceived.
(2) A defendant who is engaged in substantial and not isolated activity within this state, whether such
activity is wholly interstate, intrastate, or otherwise, is subject to the jurisdiction of the courts of this
state, whether or not the claim arises from that activity.
(3) Service of process upon any person who is subject to the jurisdiction of the courts of this state as
provided in this section may be made by personally serving the process upon the defendant outside this
state, as provided in s. 48.194. The service shall have the same effect as if it had been personally
served within this state.
(4) If a defendant in his or her pleadings demands affirmative relief on causes of action unrelated to the
transaction forming the basis of the plaintiff's claim, the defendant shall thereafter in that action be
subject to the jurisdiction of the court for any cause of action, regardless of its basis, which the plaintiff
may by amendment assert against the defendant.
(5) Nothing contained in this section limits or affects the right to serve any process in any other manner
now or hereinafter provided by law.

8 Burger King Corp. v. Rudzewicz, 471 U.S. 462, 473 (1985)(citations omitted).

T Rudzewicz, 471 U.S. 474-75 (citations omitted).
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the individuals "conduct and connection with the forum State" to determine if that person "should
reasonably anticipate being haled into court there."**® In seeking to make this determination, the
court will attempt to determine if an individual has purposefully availed himself or herself of the
“privilege45%f conducting activities within the forum State, thus invoking the benefits and protections of
its laws." ’

"This 'purposeful availment' requirement ensures that a defendant will not be haled into a jurisdiction
solely as a result of 'random,' 'fortuitous,' or 'attenuated' contacts, or of the 'unilateral activity of
another party or a third person. Jurisdiction is proper, however, where the contacts proximately
result fgg)m actions by the defendant himself that create a "substantial connection" with the forum
State.”

Furthermore, in determining whether due process requirements are met, the Florida Supreme Court
has set forth a "twofold constitutional inquiry: (1) whether the acts or the nonresident defendant give
rise to sufficient 'minimum contacts' with the forum such that (2) maintaining a suit there 'does not
offend traditional notions of fair play and substantial justice."*' Factors to consider in whether
minimum contacts have been established include "whether sufficient minimum contacts exist
including the foreseeability that the defendant's conduct will result in suit in the forum state and the
defendant's purposeful availment of the forum's privileges and protections."**? In other words, even
though an individual may appear to fall within the reach of the long arm statute, personal jurisdiction
over that nonresident may run afoul of the due process requirements of the U.S. Constitution unless
minimum contacts with Florida can be established.

Section 736.0202, F.S., which authorizes personal jurisdiction over an out of state resident solely
upon the receipt of a distribution from a trust located in Florida, may perhaps be challenged by a
nonresident whose only contact with Florida was cashing a check received in the mail.

Formalities for Creation of a Trust:

Section 736.0403(2)(b) provides: "The testamentary aspects of a revocable trust, executed by a
settlor who is a domiciliary of this state at the time of execution, are invalid unless the trust
instrument is executed by the settlor with the formalities required for the execution of a will in this
state. For the purpose of this subsection, the term 'testamentary aspects' means those provisions of
the trust instrument that dispose of the trust property on or after the death of the settlor other than to
the settlor's estate."

The Committee's Scrivener's Report provides the following analysis of this section:*®

A failure to comply with the requirements of section 736.0403(2)(b) does not
result in the initial invalidity of a revocable trust. Rather, only the testamentary
aspects of the trust are void. As under existing law, testamentary aspects means
"those provisions of the trust that dispose of the trust property on or after the
settlor's death other to the settlor's estate.”

The formalities required are those for a will in Florida. Complying with the
formalities for a will in some other state is not enough.

458 Id.

459 Id.

40 Rudzewicz, 471 U.S. at 475-76. (emphasis in original)(citations omitted).

1 Georgia Insurers Insolvency Pool v. Brewer, 602 So. 2d 1264, 1268 (Fla. 1992)(citing International Shoe Co. v.
Washington, 326 U.S. 310 (1945)).

42 14, (citing Rudzewicz, 471 U.S. 462 (1985).

63 Committee Report, pages 19-20.
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Section 736.0403(2(b) has no applicability to trusts created by non Florida
domiciliaries whether or not the trust was executed in Florida.

Conversely, section 736.0403(2)(b) does not contain an "out" for trusts executed
in other states. The section applies to revocable trusts created by Florida
domiciliaries regardless of the place of execution and regardless of the location
of the property held in the trust.

Section 736.0403(2)(b), F.S. may invalidate testamentary aspects of a trust created by a Florida
domiciliary in another state regardless of whether the corpus of the trust is outside of Florida. By
way of example the above language would seem to preclude a Floridian from executing a trust in
New York with testamentary aspects which seeks to solely dispose of property located in New York

~ unless New York has identical to formalities to Florida required for the execution of a will. Such a
result may create a potential conflict of laws problem.

RULEMAKING AUTHORITY:

None.

DRAFTING ISSUES OR OTHER COMMENTS:
The Florida Bankers Association supports the bill and advises™ that it contains provisions that

would allow professional trustees more investment options for their customers by
removing strict prohibitions on sophisticated investment products offered by or
through the trustee or an affiliate. Professional trustees already enjoy this
freedom on mutual funds, common trust funds and money market funds. This
legislation would expand the authority to investments that are customarily seen
only in large trusts.... We believe that the bill may also reduce customer fees....
Currently, Delaware, Ohio and lllinois have such provisions in their laws... The
[CS] would help keep Florida competitive in the trust industry.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

On January 11, 2005, the Civil Justice Committee adopted an amendment removing everything after the
enacting clause. The amendment modified the bill in the following manner:

Changed the presumption on an unproductive trust to that of current law ($50,000);
Removed the definition of "person” from the bill;

Modified the governing law provisions of s. 736.0107, F.S. to provide that in the absence of a
controlling designation in the terms of the trust, the law of the jurisdiction where the settlor resides at
the time the trust is created controls. Moreover, a designation in the terms of the trust is not controlling
as to any matter for which the designation would be contrary to a strong public policy of Florida;

Removed "the interest of the beneficiaries" from consideration of a trustees' duty where to administer
the trust;

Authorized a trustee to invest in investment instruments that are controlled by the trustee or its affiliate
or from which the trustee or affiliate receives compensation, provides for notice of this to beneficiaries,
and establishes a method by which a beneficiary may file an objection with the trustee;

84 Correspondence from C. Scott Jenkins, Vice President of Governmental Affairs, dated February 8, 2006, on file with

the Committee on Elder & Long-Term Care.
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Created s. 518.117, F.S., authorizing a fiduciary to invest fiduciary funds pursuant to s. 660.417, F.S;
so long as the investment complies with among other things Florida's Prudent Investor Rule. This rule
provides that a fiduciary has the responsibility to invest assets as a prudent investor would considering
the purposes, terms, distribution requirements, and other circumstances of the trust.*® In seeking to
satisfy this standard, the trustee must exercise reasonable care and caution;

Amended s. 660.417, F.S., regarding investments by fiduciaries, to add that a bank or trust company is
not precluded from investing in investment instruments offered by that bank or trust company; and

The bill was then reported favorably with a Committee Substitute.

This analysis is drawn to the Committee Substitute.

5 gection 518.11(1)a), F.S.
STORAGE NAME: h0425b.ELT.doc PAGE: 72

DATE:

2/7/2006



FLORIDA H O U 8§ E O F R EPRESENTATIVE S

HB 425 2006
CcS
CHAMBER ACTION

1i The Civil Justice Committee recommends the following:

2

3 Council/Committee Substitute

4 Remove the entire bill and insert:

5 A bill to be entitled

6 An act relating to the Florida Trust Code; creating parts
7 I, I1, II11, IV, V, VI, VII, VIII,'IX, X, XI, XII, and XIII
8 of chapter 736, F.S.; providing a short title; providing

9 general provisions and definitions; providing for judicial
10 proceedings; providing for representations; providing for
11 creation, wvalidity, modification, and termination of

12 trusts; providing for creditors' claims; providing for

13 spendthrift, discretionary, and revocable trusts;

14 providing for the office of trustee; providing for powers
15 and duties of the trustee; providing for trust

16 investments; providing for liability of trustee and rights
17 of persons dealing with trustee; providing for rules of

18 construction; providing for charitable trusts; providing
19 miscellaneous provisions; creating s. 518.117, F.S.;

20 authorizing investment of certain fiduciary funds by
21 certain fiduciaries; amending s. 660.25, F.S.; providing a
22 definition of the term "investment instrument"; amending
23 S. 660.417, F.S.; revising provisions relating to
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24 investment of fiduciary funds in investment instruments by
25 certain banks or trust companies; creating s. 689.175,
26 F.S.; abolishing the worthier title doctrine; providing
27 construction of certain instrument language; amending s.
28 731.103, F.S.; correcting a cross-reference; providing
29 construction relating to establishment of death by certain.
30 evidence under certain circumstances; creating s.
31 731.1035, F.S.; providing for application of rules of
32 evidence in civil actions to certain proceedings; amending
33 s. 731.201, F.S8.; revising definitions; conforming terms
34 and correcting cross-references; amending s. 731.303,
35 F.S.; specifying nonapplication of certain orders relating
36 to powers of revocation and powers of appointment;
37 revising provisions relating to representation by a holder
38 of a power of appointment; amending s. 732.513, F.S.;
39 deleting a ground protecting a devise's validity; amending
40 s. 732.603, F.S.; revising provisions relating to
41 antilapse, deceased devisees, and class gifts; amending s.
42 744 .331, F.S.; revising provisions relating to orders
43 determining incapacity; amending s. 744.441, F.S.;
44 revising authority of certain guardians to prosecute or
45 defend claims or proceedings for certain purposes;
46 specifying duties of a court; creating s. 744.462, F.S.;
47 providing requirements for judicial determinations
48 relating to alternatives to guardianship; providing duties
49 of a court; amending ss. 497.458, 607.0802, 617.0802,
50 660.46, 660.418, 689.071, 689.075, 709.08, 721.08, 721.53,
51 732.2075, 732.604, 732.611, 733.212, 733.602, 733.805,
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733.817, 738.104, 738.1041, 738.202, 739.102, and 744.361,
F.S., to conform terms and correct cross-references;
repealing ss. 737.101, 737.105, 737.106, 737.111, 737.115,
and 737.116, constituting part I of ch. 737, F.S.,
relating to trust registration; repealing ss. 737.201,
737.202, 737.203, 737.2035, 737.204, 737.2041, 737.205,
737.206, 737.2065, 737.207, 737.208, and 737.209,
constituting part II of ch. 737, F.S., relating to
jurisdiction of courts; repealing ss. 737.301, 737.302,
737.303, 737.3035, 737.304, 737.305, 737.3053, 737.3054,
737.3055, 737.306, 737.3061, 737.307, 737.308, and
737.309, constituting part III of ch. 737, F.S., relating
to duties and liabilities of trustees; repealing ss.
737.401, 737.402, 737.4025, 737.403, 737.4031, 737.4032,
737.4033, 737.404, 737.405, and 737.406, constituting part
IV of ch. 737, F.S., relating to powers of trustees;
repealing ss. 737.501, 737.502, 737.503, 737.504, 737.505,
737.506, 737.507, 737.508, 737.509, 737.510, 737.511, and
737.512, constituting part V of ch. 737, F.S., relating to
charitable trusts; repealing ss. 737.6035, 737.621,
737.622, 737.623, 737.624, 737.625, 737.626, and 737.627,
consisting of part VI of ch. 737, F.S., relating to rules
of construction of trust administration; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:
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79 Section 1. Part I of chapter 736, Florida Statutes,

80 consisting of sections 736.0101, 736.0102, 736.0103, 736.0104,
81 736.0105, 736.0106, 736.0107, 736.0108, 736.0109, 736.0110,

82| 736.0111, and 736.0112, is created to read:

83

84 PART I

85 GENERAL PROVISIONS AND DEFINITIONS

86 \

87 736.0101 Short title.--This chapter may be cited as the
88 "Florida Trust Code" and for purposes of this chapter is

89 referred to as the "code."

90 736.0102 Scope.--This code applies to express trusts,

91| charitable or noncharitable, and trusts created pursuant to a

92| law, judgment, or decree that requires the trust to be

93| administered in the manner of an express trust. This code does

94| not apply to constructive or resulting trusts; conservatorships;

95| custodial arrangements pursuant to the Florida Uniform Transfers

96| to Minors Act; business trusts providing for certificates to be

97 issued to beneficiaries; common trust funds; land trusts under

98| s. 689.05; trusts created by the form of the account or by the

99| deposit agreement at a financial institution; voting trusts;

100 security arrangements; liquidation trusts; trusts for the

101| primary purpose of paying debts, dividends, interest, salaries,

102| wages, profits, pensions, or employee benefits of any kind; and

103| any arrangement under which a person is nominee or escrowee for

104 another.

105 736.0103 Definitions.--Unless the context otherwise

106| requires, in this code:
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107 (1) "Action," with respect to an act of a trustee,

108 includes a failure to act.

109 (2) "Affiliate" means any person or entity that directly

110| or indirectly through one or more intermediaries owns or

111 controls, is owned or controlled by, or is under common control

112| or ownership with, the fiduciary. An affiliate may include, but

113 is not limited to, an investment adviser, administrator, broker,

114 custodian, transfer agent, placement agent, servicing agent,

115| registrar, custodian, underwriter, sponsor, distributor, or

116 manager.

117 (3) r"Ascertainable standard" means a standard relating to

118| an individual's health, education, support, or maintenance

119| within the meaning of s. 2041 (b) (1) (A) or s. 2514 (c) (1) of the

120 Internal Revenue Code of 1986, as amended.

121 (4) "Beneficiary" means a person who:

122 (a) Has a present or future beneficial interest in a

123| trust, vested or contingent; or

124 (b) Holds a power of appointment over trust property in a

125 capacity other than that of trustee.

126 (5) "Charitable trust" means a trust, or portion of a

127 trust, created for a charitable purpose as described in s.

128 736.0405(1) .

129 (6) "Environmental law" means a federal, state, or local

130| law, rule, regulation, or ordinance that relates to protection

131 of the environment or human health.

132 (7) "General power of appointment" means a power of

133| appointment exercisable in favor of the holder of the power, the
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134| power holder's creditors, the power holder's estate, or the

135 creditors of the power holder's estate.

136 (8) "Guardian of the person" means a person appointed by

137 the court to make decisions regarding the support, care,

138 education, health, and welfare of a minor or an incapacitated

139| adult. The term does not include a guardian ad litem.

140 (9) "Guardian of the property" means a person appointed by

141| the court to administer the estate of a minor or incapacitated

142 adult.

143 (10) "Tnterests of the beneficiaries" means the beneficial

144! interests provided in the terms of the trust.

145 (11) "Jurisdiction" with respect to a geographic area,

146| includes a state or country.

147 (12) "Power of withdrawal" means a presently exercisable

148| general power of appointment other than a power:

149 (a) Exercisable by a trustee and limited by an

150 ascertainable standard; or

151 (b) Exercisable by another person only upon consent of the

152| trustee or a person holding an adverse interest.

153 (13) “"Property" means anything that may be the subject of

154| ownership, real or personal, legal or equitable, or any interest

155 therein.

156 (14) "Qualified beneficiary" means a living beneficiary

157| who, on the date the beneficiary's qualification is determined:

158 (a) 1Is a distributee or permissible distributee of trust

159 income or principal;

160 {(b) Would be a distributee or permissible distributee of

161| trust income or principal if the interests of the distributees

Page 6 of 166

CODING: Words stricken are deletions; words underfined are additions.
hb0425-01-c1



FLORIDA H O U S E O F R EPRESENTATI V E S

HB 425 2006
Cs

162| described in paragraph ({(a) terminated on that date without

163| causing the trust to terminate; or

164 (c¢) Would be a distributee or permissible distributee of

165| trust income or principal if the trust terminated in accordance

166 with its terms on that date.

167 {(15) "Revocable," as applied to a trust, means revocable

168| Dby the settlor without the consent of the trustee or a person

169| holding an adverse interest.

170 (16) m"Settlor" means a person, including a testator, who

171| creates or contributes property to a trust. If more than one

172 person creates or contributes property to a trust, each person

173 ig a settlor of the portion of the trust property attributable

174 to that person's contribution except to the extent another

175| person has the power to revoke or withdraw that portion.

176 (17) "Spendthrift provision" means a term of a trust that

177| restrains both voluntary and involuntary transfer of a

178| beneficiary's interest.

179 {18) "State" means any state of the United States and

180 includes the District of Columbia, the Commonwealth of Puerto

181} Rico, and any territory or possession subject to the legislative

182} authority of the United States.

183 (19) "Terms of a trust" means the manifestation of the

184| settlor's intent regarding a trust's provigions as expressed in

185| the trust instrument or as may be established by other evidence

186| that would be admissible in a judicial proceeding.

187 (20) "Trust instrument" means an instrument executed by a

188| settlor that contains terms of the trust, including any

189 amendments to the trust.
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190 (21) "Trustee" means the original trustee and includes any

191 additional trustee, any successor trustee, and any cotrustee.

192 736.0104 Knowledge.--

193 (1) Subject to subsection (2), a person hasg knowledge of a

194| fact if the person:

195 (a) Has actual knowledge of the fact;
196 (b) Has received a notice or notification of the fact; or
197 (c¢) Has reason to know the fact from all the other facts

198| and circumstances known to the person at the time in question.

199 (2) An organization that conducts activities through

200| employees has notice or knowledge of a fact involving a trust

201| only from the time the information was received by an employee

202| having resgpongibility to act on matters involving the trust, or

203| would have been brought to the employee's attention if the

204| organization had exercised reasonable diligence. An organization

205| exerciges reasonable diligence if the organization maintains

206, reasonable routines for communicating significant information to

207 the employee having responsibility to act on matters involving

208| the trust and there is reasonable compliance with the routines.

209| Reasonable diligence does not reguire an employee of the

210| organization to communicate information unless the communication

211| 1is part of the individual's regular duties or the individual

212| knows a matter involving the trust would be materially affected

213| by the information.

214 736.0105 Default and mandatory rules.--

215 (1) Except as otherwise provided in the terms of the

216| trust, this code governs the duties and powers of a trustee,
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217| relations among trustees, and the rights and interests of a

218| beneficiary.

219 (2) The terms of a trust prevail over any provision of

220| this code except:

221 {a) The reguirements for creating a trust.

222 (b) The duty of the trustee to act in good faith and in

223| accordance with the terms and purposes of the trust and the

224 interests of the beneficiaries.

225 (c) The requirement that a trust and its terms be for the

226 benefit of the trust's beneficiaries, and that the trust have a

227| purpose that is lawful, not contrary to public policy, and

228| possible to achieve.

229 (d) The periods of limitation for commencing a judicial

230| proceeding.

231 (e) The power of the court to take such action and

232| exercise such jurisdiction as may be necessgsary in the interests

233| of justice.

234 (f) The requirements under s. 736.0108(1) for the

235| designation of a principal place of administration of the trust.

236 (g) The jurisdiction and venue provisions in ss. 736.0202,

237 736.0203, and 736.0204.

238 (h) The restrictions on the designation of representative

239 under s. 736.0306.

240 (i) The formalities required under s. 736.0403(2) for the

241 execution of a trust.

242 (j) The power of the court to modify or terminate a trust

243| under gs. 736.0410-736.04115, except as provided in s.

244 736.04115(3) (b), and under ss. 736.0413, 736.0415, and 736.0416.
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245 (k) The ability to modify a trust under s. 736.0412,

246| except as provided in s. 736.0412(4) (b).

247 (1) The effect of a spendthrift provision and the rights

248| of certain creditors and assignees to reach a trust as provided

249| in part V.
250 (m) The trustee's duty under s. 736.05053 to pay expenses

251| and obligations of the settlor's estate.

252 (n) The trustee's duty under s. 736.05055 to file a notice

2531 of trust at the settlor's death.
254 (o) The right of a trustee under s. 736.0701 to decline a

255| trusteeship and the right of a trustee under s. 736.0705 to

256 resgsign a trusteeship.

257 (p) The power of the court under s. 736.0702 to reguire,

258| digpense with, modify, or terminate a bond.

259 (g) The power of the court under s. 736.0708(2) to adjust

260| a trustee's compensation specified in the terms of the trust

261| that is unreasonably low or high.

262 (r) The duty under s. 736.0813(1) (a) and (b) to notify

263| qualified beneficiaries of an irrevocable trust of the existence

264| of the trust, of the identity of the trustee, and of their

265| rights to trust accountings.

266 (s) The duty under s. 736.0813(1) (c¢) and (d) to provide a

267 complete copy of the trust instrument and to account to

268| qualified beneficiaries.

269 (t) The duty under s. 736.0813(1) {(e) to respond to the

270| request of a qualified beneficiary of an irrevocable trust for

271 relevant information about the assets and liabilities of the

272| trust and the particulars relating to trust administration.
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273 (u) The effect of an exculpatory term under s. 736.1011.

274 (v) The rights under ss. 736.1013-736.1017 of a person

275| other than a trustee or beneficiary.

276 (w) The effect of a penalty clause for contesting a trust

277 under s. 736.1108.

278 736.0106 Common law of trusts; principles of equity.--The

279| common law of trusts and principles of equity supplement this

280| code, except to the extent modified by this code or another law

281 of this state.

282 736.0107 Governing law.--The meaning and effect of the

283 terms of a trust are determined by:

284 (1) The law of the jurisdiction designated in the terms of

285| the trust, provided there is a sufficient nexus to the

286| designated jurisdiction at the time of the creation of the trust

287| or during the trust administration, including, but not limited

288| to, the location of real property held by the trust or the

289 residence of location of an office of the settlor, trustee, or

290 any beneficiary; or

291 (2) In the absence of a controlling designation in the

292 terms of the trust, the law of the jurisdiction where the

293 settlor resides at the time the trust is first created.

294

295| Notwithstanding subsection (1) or subsection (2), a designation

296 in the terms of a trust is not controlling as to any matter for

297| which the designation would be contrary to a strong public

298| policy of this state.

299 736.0108 Principal place of administration.--
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300 (1) Terms of a trust designating the principal place of

301| administration of the trust are valid only if there is a

302| sufficient connection with the designated jurisdiction. Without

303| precluding other means for establishing a sufficient connection,

304| terms of a trust designating the principal place of

305| administration are valid and controlling if:

306 (a) A trustee's principal place of business is located in

307| or a trustee is a resident of the designated jurisdiction; or

308 (b) All or part of the administration occurs in the

309| designated jurisdiction.

310 (2) Unless otherwise validly designated in the trust

311| instrument, the principal place of administration of a trust is

312 the trustee's usual place of business where the records

313| pertaining to the trust are kept or, if the trustee has no place

314 of business, the trustee's residence. In the case of cotrustees,

315| the principal place of administration is:

316 (a) The usual place of business of the corporate trustee,

317| 1if there is only one corporate cotrustee;

318 (b) The usual place of business or residence of the

319| individual trustee who is a professional fiduciary, if there is

320| only one such person and no corporate cotrustee; or otherwise

321 {c} The usual place of business or residence of any of the

322 cotrustees as agreed on by the cotrustees.

323 (3) Notwithstanding any other provision of this section,

324| the principal place of administration of a trust, for which a

325| bank, association, or trust company organized under the laws of

326| this state or bank or savings association organized under the

327 laws of the United States with its main office in this state has
Page 12 of 166

CODING: Words stricken are deletions; words underlined are additions.
hb0425-01-¢1



FL ORI DA H O U S E O F R EPRESENTATIVES

HB 425 2006
Cs

328| been appointed trustee, shall not be moved or otherwise affected

329 solely because the trustee engaged in an interstate merger

330| transaction with an out-of-state bank pursuant to s. 658.2953 in

331| which the out-of-state bank is the resulting bank.

332 (4) A trustee is under a continuing duty to administer the

333 trust at a place appropriate to its purposes and its

334 administration.

335 (5) Without precluding the right of the court to order,

336 approve, or disapprove a transfer, the trustee, in furtherance

337| of the duty prescribed by subsection (4), may transfer the

338| trust's principal place of administration to another state or to

339 a jurisdiction outside of the United States.

340 (6) The trustee shall notify the qualified beneficiaries

341| of a proposed transfer of a trust's principal place of

342| administration not less than 60 days before initiating the

343| transfer. The notice of proposed transfer must include:

344 (a) The name of the jurisdiction to which the principal

345| place of adminigtration is to be transferred.

346 (b) The address and telephone number at the new location

347 at which the trustee can be contacted.

348 (c) An explanation of the reasons for the proposed

349 transfer.

350 (d) The date on which the proposed transfer is anticipated

351 to occur.

352 (e) The date, not less than 60 days after the notice is

353| provided, by which the gqualified beneficiary must notify the

354] trustee of an objection to the proposed transfer.
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355 (7) The authority of a trustee to act under this section

356| without court approval to transfer a trust's principal place of

357| administration is suspended if a qualified beneficiary files a

358| lawsuit objecting to the proposed transfer on or before the date

359! gpecified in the notice. The suspension is effective until the

360 lawsuit is dismissed or withdrawn.

361 (8) In connection with a transfer of the trust's principal

362| place of administration, the trustee may transfer any of the

363 trust property to a successor trustee designated in the terms of

364 the trust or appointed pursuant to s. 736.0704.

365 736.0109 Methods and waiver of notice.--

366 (1) Notice to a person under this code or the sending of a

367] document to a person under this code must be accomplished in a

368| manner reasonably suitable under the circumstances and likely to

369| result in receipt of the notice or document. Permissible methods

370 of notice or for sending a document include first-class mail,

371| personal delivery, delivery to the person's last known place of

372| residence or place of buginess, or a properly directed facsimile

373| or other electronic message.

374 (2) Notice otherwise required under this code or a

375| document otherwise required to be sent under this code need not

376| be provided to a person whose identity or location is unknown to

377| and not reagonably ascertainable by the trustee.

378 (3) Notice under this code or the sending of a document

379| under this code may be waived by the person to be notified or to

380 whom the document is to be sent.

381 (4) Notice of a judicial proceeding must be given as

382| provided in the Florida Rules of Civil Procedure.
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383 736.0110 Others treated as qualified beneficiaries.--

384 (1) A charitable organization expressly designated to

385 receive distributions under the terms of a charitable trust has

386 the rights of a qualified beneficiary under this code if the

387| charitable organization, on the date the charitable

388| organization's qualification is being determined:

389 (a) 1Is a distributee or permissible distributee of trust

390 income or principal;

391 (b) Would be a distributee or permissible distributee of

392| trust income or principal on termination of the interests of

393| other distributees or permissible distributees then receiving or

394| eligible to receive distributions; or

395 (c) Would be a distributee or permissible distributee of

396| trust income or principal if the trust terminated on that date.

397 (2) A person appeointed to enforce a trust created for the

398| care of an animal or another noncharitable purpose as provided

399 in s. 736.0408 or s. 736.0409 has the rights of a gualified

400| beneficiary under this code.

401 (3) The Attorney General may assert the rights of a

402| qualified beneficiary with respect to a charitable trust having

403| its principal place of administration in this state.

404 736.0111 Nonjudicial settlement agreements.--

405 (1) For purposes of thig section, the term "interested

406| persons" means persons whose interest would be affected by a

407 settlement agreement.

408 (2) Except as otherwise provided in subsection (3),

409| interested persons may enter into a binding nonjudicial
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410| settlement agreement with respect to any matter involving a

411 trust.

412 {(3) A nonjudicial settlement agreement among the trustee

413| and trust beneficiaries is valid only to the extent the terms

414 and conditions could be properly approved by the court. A

415] nonjudicial settlement may not be used to produce a result not

416| authorized by other provisions of this code, including, but not

417| limited to, terminating or modifying a trust in an impermissible

418 manner.

419 ' (4) Matters that may be resolved by a nonjudicial

420 settlement agreement include:

421 (a) The interpretation or construction of the terms of the

422 trust.

423 (b) The approval of a trustee's report or accounting.

424 (c) The direction to a trustee to refrain from performing

425 a particular act or the grant to a trustee of any necessary or

426| desirable power.

427 (d) The resignation or appointment of a trustee and the

428| determination of a trustee's compensation.

429 (e) The transfer of a trust's principal place of

430 administration.

431 (f) The liability of a trustee for an action relating to

432 the trust.

433 (5) Any interested person may request the court to approve

434| or disapprove a nonjudicial settlement agreement.

435 736.0112 Qualification of foreign trustee.--Unless

436| otherwise doing business in this state, local qualification by a

437 foreign trustee is not required for the trustee to receive
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438| distribution from a local estate. Nothing in this chapter shall

439| affect the provisions of s. 660.41.

440 Section 2. Part II of chapter 736, Florida Statutes,
441| consisting of sections 736.0201, 736.0202, 736.0203, 736.0204,
442 736.0205, 736.0206, and 736.0207, is created to read:

443

444 PART TIT

445 JUDICIAL PROCEEDINGS

446

447 736.0201 Role of court in trust proceedings.--

448 (1) Except as provided in subsection (5) and s. 736.0206,

449| proceedings concerning trusts shall be commenced by filing a

450| complaint and shall be governed by the Florida Rules of Civil

451 Procedure.

452 (2) The court may intervene in the administration of a

453| trust to the extent the court's jurisdiction is invoked by an

454 interested person or as provided by law.

455 (3) A trust is not subject to continuing judicial

456| supervigion unless ordered by the court.

457 (4) A judicial proceeding involving a trust may relate to

458 the validity, administration, or distribution of a trust,

459| including proceedings to:

460 (a) Determine the validity of all or part of a trust;
461 (b) Appoint or remove a trustee;

462 (c) Review trustees' fees;

463 (d) Review and settle interim or final accounts;

464 (e) Ascertain beneficiaries; determine any guestion

465 arising in the administration or distribution of any trust,
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466| including questions of construction of trust instruments;

467 instruct trustees; and determine the existence or nonexistence

468| of any immunity, power, privilege, duty, or right;

469 (f) Obtain a declaration of rights; or

470 (g) Determine any other matters involving trustees and

471 beneficiaries.

472 (5) A proceeding for the construction of a testamentary

473| trust may be filed in the probate proceeding for the testator's

474| estate. The proceeding shall be governed by the Florida Probate

475 Rules.

476 736.0202 Jurisdiction over trustee and beneficiary.--

477 (1) By accepting the trusteeship of a trust having its

478| principal place of administration in this state or by moving the

479| principal place of administration to this state, the trustee

480| submits personally to the jurisdiction of the courts of this

481| state regarding any matter involving the trust.

482 (2) With respect to their interests in the trust, the

483| beneficiaries of a trust having its principal place of

484| administration in this state are subject to the jurisdiction of

485| the courts of this state regarding any matter involving the

486| trust. By accepting a distribution from such a trust, the

487 recipient submits personally to the jurisdiction of the courts

488| of this state regarding any matter involving the distribution.

489 (3) This section does not preclude other methods of

490| obtaining jurisdiction over a trustee, beneficiary, or other

491| person receiving property from the trust.
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492 736.0203 Subject-matter jurisdiction.--The circuit court

493| has original jurisdiction in this state of all proceedings

494 arising under this code.

495 736.0204 Venue.--Venue for actions and proceedings

496| concerning trusts, including those under s. 736.0201, may be

497 laid in:

498 (1) Any county where the venue is proper under chapter 47;

499 (2) Any county where the beneficiary suing or being sued

500| resides or has its principal place of business; or

501 (3) The county where the trust has its principal place of

502 administration.

503 736.0205 Trust proceedings; dismissal of matters relating

504| to foreign trusts.--Over the objection of a party, the court

505 shall not entertain proceedings under s. 736.0201 for a trust

506| registered, or having its principal place of administration, in

507, another state unless all interested parties could not be bound

508| by litigation in the courts of the state where the trust is

509| registered or has its principal place of administration. The

510| court may condition a stay or dismissal of a proceeding under

511| this section on the consent of any party to jurisdiction of the

512 state where the trust is registered or has its principal place

513 of business, or the court may grant a continuance or enter any

514| other appropriate order.

515 736.0206 Proceedings for review of employment of agents

516 and review of compensation of trustee and employees of trust.--

517 (1) After notice to all interested persons, the court may

518| review the propriety of the employment by a trustee of any

519| person, including any attorney, auditor, investment adviser, or
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520| other specialized agent or assistant, and the reasonableness of

521 any compensation paid to that person or to the trustee.

522 {(2) If the settlor's estate is being probated, and the

523 settlor's trust or the trustee of the settlor's trust is a

524| Dbeneficiary under the settlor's will, the trustee, any person

525| employed by the trustee, or any interested person may have the

526| propriety of employment and the reasonableness of the

527| compensation of the trustee or any person employed by the

528| trustee determined in the probate proceeding.

529 (3) The burden of proof of the propriety of the employment

530| and the reasonableness of the compensation shall be on the

531| trustee and the person employed by the trustee. Any person who

532| 1is determined to have received excessive compensation from a

533| trust for services rendered may be ordered to make appropriate

534 refunds.

535 (4) Court proceedings to determine reasonable compensation

536| of a trustee or any person employed by a trustee, if required,

537 are a part of the trust administration process. The costs,

538! including attorney's fees, of the person assuming the burden of

539| proof of propriety of the employment and reasonableness of the

540| compensation shall be determined by the court and paid from the

541| assets of the trust unless the court finds the compensation paid

542 or requested to be substantially unreasonable. The court shall

543| direct from which part of the trust assets the compensation

544| shall be paid.

545 (5) The court may determine reasonable compensation for a

546| trustee or any person employed by a trustee without receiving

547 expert testimony. Any party may offer expert testimony after
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548| notice to interested persons. If expert testimony is offered, a

549| reasonable expert witness fee shall be awarded by the court and

550| paid from the assets of the trust. The court shall direct from

551, which part of the trust assets the fee shall be paid.

552 (6) Personsg given notice as provided in this section shall

553| be bound by all orders entered on the complaint.

554 (7) In a proceeding pursuant to subsection (2), the

555| petitioner may serve formal notice as provided in the Florida

556 Probate Rules, and such notice shall be sufficient for the court

557| to acquire jurisdiction over the person receiving the notice to

558| the extent of the person's interest in the trust.

559 736.0207 Trust contests.--An action to contest the

560| wvalidity of all or part of a trust may not be commenced until

561| the trust becomes irrevocable, except this section does not

562| prohibit such action by the guardian of the property of an

563 incapacitated settlor.

564 Section 3. Part IITI of chapter 736, Florida Statutes,
565 consisting of sections 736.0301, 736.0302, 736.0303, 736.0304,
566 736.0305, and 736.0306, is created to read:

567

568 PART IIT

569 REPRESENTATION

570

571 736.0301 Representation; basic effect.--

572 (1) Notice, information, accountings, or reports given to

573 a person who may represent and bind another person under this

574| part may serve as a substitute for and have the same effect as
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575| notice, information, accountings, or reports given directly to

576| the other person.

577 (2) Actions taken by a person who represents the interests

578| of another person under this part are binding on the person

579| whose interests are represented to the same extent as if the

580 actions had been taken by the person whose interests are

581| represented.

582 (3) Except as otherwise provided in s. 736.0602, a person

583| under this part who represents a settlor lacking capacity may

584| receive notice and give a binding consent on the settlor's

585 behalf.

586 (4) A trustee is not liable for giving notice,

587 information, accountings, or reports to a beneficiary who is

588| represented by another person under this part and nothing in

589| this part prohibitg the trustee from giving notice, information,

5380 accountings, or reports to the person represented.

591 736.0302 Representation by holder of power of

592| appointment.--

593 (1) The holder of a power of appointment may represent and

594| bind persons whose interests, as permissible appointees, takers

595 in default, or otherwise, are subject to the power.

596 (2) Subsection (1) does not apply to:

597 (a) Any matter determined by the court to involve fraud or

598 bad faith by the trustee;

599 (b) A power of a trustee to distribute trust property; or

600 (c¢) A power of appointment held by a person while the

601| person is the sole trustee.
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602 736.0303 Representation by fiduciaries and parents.--To

603 the extent there is no conflict of interest between the

604 representative and the person represented or among those being

605| represented with respect to a particular question or dispute:

606 (1) A guardian of the property may represent and bind the

607| estate that the guardian of the property controls.

608 (2) An agent having authority to act with respect to the

609| particular question or dispute may represent and bind the

610| principal.

611 (3) A trustee may represent and bind the beneficiaries of

612 the trust.

613 (4) A personal representative of a decedent's estate may

614| represent and bind persons interested in the estate.

615 (5) A parent may represent and bind the parent's unborn

616| child, or the parent's minor child if a guardian of the property

617| for the minor child has not been appointed.

618 736.0304 Representation by person having substantially

619 identical interest.--Unless otherwise represented, a minor,

620| incapacitated, or unborn individual, or a person whose identity

621| or location is unknown and not reasonably ascertainable, may be

622| represented by and bound by another person having a

623| substantially identical interest with respect to the particular

624| question or dispute, but only to the extent there is no conflict

625| of interest between the representative and the person

626| represented.

627 736.0305 Appointment of representative.--

628 (1) If the court determines that an interest is not

629| represented under this part, or that the otherwise available
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630| representation might be inadequate, the court may appoint a

631 representative to receive notice, give consent, and otherwise

632| represent, bind, and act on behalf of a minor, incapacitated, or

633| unborn individual, or a person whose identity or location is

634| unknown. If not precluded by a conflict of interest, a

635 representative may be appointed to represent several persons or

636 interests.

637 (2) A representative may act on behalf of the individual

638| represented with respect to any matter arising under this code,

639| whether or not a judicial proceeding concerning the trust is

640| pending.

641 (3) In making decisions, a representative may consider

642| general benefits accruing to the living members of the

643| represented individual's family.

644 736.0306 Designated representative.--

645 (1) If authorized in the trust instrument, one or more

646| persons may be designated to represent and bind a beneficiary

647| and receive any notice, information, accounting, or report.

648 (2) Except as otherwise provided in this code, a person

649| designated, as provided in subsection (1) may not represent and

650| bind a beneficiary while that person is serving as trustee.

651 (3) Except as otherwise provided in this code, a person

652| designated, as provided in subsection (1) may not represent and

653| bind another beneficiary if the person designated also is a

654 beneficiary, unless:

655 (a) That person was named by the settlor; or
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656 (b) That person is the beneficiary's spouse or a

657| grandparent or descendant of a grandparent of the beneficiary or

658| the beneficiary's spouse.

659 (4) No person degignated, as provided in subsection (1) is

660 liable to the beneficiary whose interests are represented, or to

661| anyone claiming through that beneficiary, for any actions or

662| omissions to act made in good faith.

663 Section 4. Part IV of chapter 736, Florida Statutes,

664 consisting of sections 736.0401, 736.0402, 736.0403, 736.0404,
665 736.0405, 736.0406, 736.0407, 736.0408, 736.0409, 736.0410,
666 736.04113, 736.04115, 736.0412, 736.0413, 736.0414, 736.0415,
667| 736.0416, and 736.0417,Ais‘created to read:

668

669 PART IV

670 CREATION, VALIDITY, MODIFICATION, AND TERMINATION
671

672 736.0401 Methods of creating trust.--A trust may be

673 created by:

674 (1) Transfer of property to another person as trustee

675| during the settlor's lifetime or by will or other disposition

676 taking effect on the settlor's death;

677 (2) Declaration by the owner of property that the owner

678| holds identifiable property as trustee; or

679 (3) Exercise of a power of appointment in favor of a

680 trustee.

681 736.0402 Requirements for creation.--

682 (1) A trust is created only if:

683 (a) The settlor has capacity to create a trust.
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684 (b) The settlor indicates an intent to create the trust.
685 (c¢) The trust has a definite beneficiary or is:
686 1. A charitable trust;
687 2. A trust for the care of an animal, as provided in s.

688 736.0408; or

689 3. A trust for a noncharitable purpose, as provided in s.

690 736.0409.

691 (d) The trustee has duties to perform.

692 (e) The same person is not the sole trustee and sole

693| beneficiary.

694 (2) A beneficiary is definite if the beneficiary can be

695| ascertained now or in the future, subject to any applicable rule

696| against perpetuities.

697 (3) A power of a trustee to select a beneficiary from an

698| indefinite class is valid. If the power is not exercised within

699| a reasonable time, the power fails and the property subject to

700| the power passes to the persons who would have taken the

701| property had the power not been conferred.

702 736.0403 Trusts created in other jurisdictions;

703| formalities required for revocable trusts.--

704 (1) A trust not created by will is validly created if the

705| creation of the trust complies with the law of the jurisdiction

706 in which the trust instrument was executed or the law of the

707| Jurisdiction in which, at the time of creation, the settlor was

708| domiciled.
709 (2) Notwithstanding subsection (1) :
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710 (a) No trust or confidence of or in any messuages, lands,

711 tenements, or hereditaments shall arise or result unless the

712| trust complies with the provisions of s. 689.05.

713 {b) The testamentary aspects of a revocable trust,

714| executed by a settlor who is a domiciliary of this state at the

715 time of execution, are invalid unless the trust dinstrument is

716 executed by the settlor with the formalities required for the

717| execution of a will in this state. For purposes of this

718| subsection, the term "testamentary aspects" means those

719| provisions of the trust instrument that dispose of the trust

720| property on or after the death of the settlor other than to the

721 settlor's estate.

722 (3) This section does not apply to trusts established as

723| part of an employee annuity described in s. 403 of the Internal

724 Revenue Code of 1986, as amended, an individual retirement

725 account as described in s. 408 of the Internal Revenue Code of

726| 1986, as amended, a Keogh (HR-10) Plan, or a retirement or other

727| plan that is gualified under s. 401 of the Internal Revenue Code

728 of 1986, as amended.

729 (4) This section applies to trusts created on or after the

730 effective date of this code. Section 737.111, as in effect prior

731| to the effective date of this code, continues to apply to trusts

732 created before the effective date of this code.

733 736.0404 Trust purposes.--A trust may be created only to

734| the extent the purposes of the trust are lawful, not contrary to

735} public policy, and possible to achieve. A trust and its terms

736 must be for the benefit of its beneficiaries.

737 736.0405 Charitable purposes; enforcement. --
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738 (1) A trust may be created for charitable purposes.

739| Charitable purposes include, but are not limited to, the relief

740| of poverty; the advancement of arts, sciences, education, or

741 religion; and the promotion of health, governmental, or

742| municipal purposes.

743 (2) If the terms of a charitable trust do not indicate a

744| particular charitable purpose or beneficiary, the court may

745| select one or more charitable purposes or beneficiaries. The

746 selection must be consistent with the settlor's intent to the

747 extent such intent can be ascertained.

748 (3) The settlor of a charitable trust, among others, has

749| standing to enforce the trust.

750 736.0406 Effect of fraud, duress, mistake, or undue

751 influence.--A trust is void if the creation of the trust is

752| procured by fraud, duress, mistake, or undue influence. Any part

753| of the trust is void if procured by such means, but the

754| remainder of the trust not procured by such means ig valid if

755 the remainder is not invalid for other reasons.

756 736.0407 Evidence of oral trust.--Except as required by s.

757 736.0403 or a law other than this code, a trust need not be

758| evidenced by a trust instrument but the creation of an oral

759| trust and its terms may be established only by clear and

760| convincing evidence.

761 736.0408 Trust for care of an animal.--

762 (1) A trust may be created to provide for the care of an

763| animal alive during the settlor's lifetime. The trust terminates

764 on the death of the animal or, if the trust was created to
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765| provide for the care of more than one animal alive during the

766| settlor's lifetime, on the death of the last surviving animal.

767 (2) A trust authorized by this section may be enforced by

768| a person appointed in the terms of the trust or, if no person is

769| appointed, by a person appointed by the court. A person having

770| an interest in the welfare of the animal may request the court

771 to appoint a person to enforce the trust or to remove a person

772| appointed.
773 (3) Property of a trust authorized by this section may be

774| applied only to the intended use of the property, except to the

775! extent the court determines that the value of the trust property

776| exceeds the amount required for the intended use. Except as

777| otherwise provided in the terms of the trust, property not

778| required for the intended use must be distributed to the

779 settlor, if then living, otherwise as part of the settlor's

780 estate.
781 736.0409 Noncharitable trust without ascertainable

782| Dbeneficiary.--Except as otherwise provided in s. 736.0408 or by

783| another provision of law, the following rules apply:

784 (1) A trust may be created for a noncharitable purpose

785| without a definite or definitely ascertainable beneficiary or

786| for a noncharitable but otherwise valid purpose to be selected

787| by the trustee. The trust may not be enforced for more than 21

788 years.
789 (2) A trust authorized by this section may be enforced by

790| a person appointed in the terms of the trust or, if no person is

791| appointed, by a person appcinted by the court.
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792 (3) Property of a trust authorized by this section may be

793| applied only to the intended use of the property, except to the

794| extent the court determines that the value of the trust property

795 exceeds the amount required for the intended use. Except as

796| otherwise provided in the terms of the trust, property not

797| required for the intended use must be distributed to the

798| settlor, if then living, otherwise as part of the settlor's

799 estate.

800 736.0410 Modification or termination of trust; proceedings

801| for disapproval of nonjudicial acts.--

802 (1) In addition to the methods of termination prescribed

803| by ss. 736.04113-736.0414, a trust terminates to the extent the

804| trust expires or is revoked or is properly distributed pursuant

805 to the terms of the trust.

B06 (2) A proceeding to disapprove a proposed modification or

807 termination under s. 736.0412 or a trust combination or division

808| under s. 736.0417 may be commenced by any beneficiary.

809 (3) A proceeding to disapprove a proposed termination

810| wunder s. 736.0414(1)-may be commenced by any qualified

811| beneficiary.

812 736.04113 Judicial modification of irrevocable trust when

813| modification is not inconsistent with settlor's purpose.--

814 (1) Upon the application of a trustee of the trust or any

815| qualified beneficiary, a court at any time may modify the terms

816| of a trust that is not then revocable in the manner provided in

817 subsection (2), if:
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818 (a) The purposes of the trust have been fulfilled or have

819| become illegal, impossible, wasteful, or impracticable to

820 fulfill;

821 (b) Because of circumstances not anticipated by the

822 settlor, compliance with the terms of the trust would defeat or

823 substantially impéir the accomplishment of a material purpose of

824 the trust; or

825 {c) A material purpose of the trust no longer exists.
826 (2) In modifying a trust under this section, a court may:
827 (a) Amend or change the terms of the trust, including

828| terms governing distribution of the trust income or principal or

829| terms governing administration of the trust;

830 (b) Terminate the trust in whole or in part;

831 (c) Direct or permit the trustee to do acts that are not

832| authorized or that are prohibited by the terms of the trust; or

833 (d) Prohibit the trustee from performing acts that are

834| permitted or required by the terms of the trust.

835 (3) In exercising discretion to modify a trust under this

836 section:

837 (a) The court shall consider the terms and purposes of the

838| trust, the facts and circumstances surrounding the creation of

839| the trust, and extrinsic evidence relevant to the proposed

840 modification.

841 (b) The court shall consider spendthrift provisions as a

842| factor in making a decision but the court is not precluded from

843| modifying a trust because the trust contains spendthrift

844| provisions.
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845 (4) The provisions of this section are in addition to, and

846| not in derogation of, rights under the common law to modify,

847 amend, terminate, or revoke trusts.

848 736.04115 Judicial modification of irrevocable trust when

849 modification is in best interest of beneficiaries.--

850 (1) Without regard to the reasons for modification

851| provided in s. 736.04113, if compliance with the terms of a

852 trust is not in the best interests of the beneficiaries, upon

853| the application of a trustee or any qualified beneficiary, a

854| court may at any time modify a trust that is not then revocable

855| as provided in s. 736.04113(2).

856 (2) In exercising discretion to modify a trust under this

857 section:

858 (a) The court shall exercise discretion in a manner that

859 conforms to the extent possible with the intent of the settlor,

860| taking into account the current circumstances and best interests

861 of the beneficiaries.

862 (b) The court shall consider the terms and purposes of the

863 trust, the facts and circumstances surrounding the creation of

864| the trust, and extrinsic evidence relevant to the proposed

865 modification.

866 (c) The court shall consider spendthrift provisions as a

867| factor in making a decision but the court is not precluded from

868| modifying a trust because the trust contains spendthrift

869| provisions.

870 (3) This section shall not apply to:

871 (a) Any trust created prior to January 1, 2001.

872 (b) Any trust created after December 31, 2000, if:
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873 1. Under the terms of the trust, all beneficial interests

874| in the trust must vest or terminate within the period prescribed

875| by the rule against perpetuities in s. 689.225(2),

876| mnotwithstanding s. 689.225(2) (f).

877 2. The terms of the trust expressly prohibit judicial

878 modification.

879 (4) TFor purposes of subsection (3), a revocable trust

880 shall be treated as created when the right of revocation

881 terminates.

882 (5) The provisions of this section are in addition to, and

883| not in derogation of, rights under the common law to modify,

884 amend, terminate, or revoke trusts.

885 736.0412 Nonjudicial modification of irrevocable trust.--

886 (1) After the settlor's death, a trust may be modified at

887| any time as provided in s. 736.04113(2) upon the unanimous

888| agreement of the trustee and all qualified beneficiaries.

889 (2) Modification of a trust as authorized in this section

890| is not prohibited by a spendthrift clause or by a provision in

891| the trust instrument that prohibits amendment or revocation of

892 the trust.

893 (3) An agreement to modify a trust under this section is

894| binding on a beneficiary whose interest is represented by

895 another person under part III of this code.

896 (4) This section shall not apply to:
897 (a) Any trust created prior to January 1, 2001.
898 (b) Any trust created after December 31, 2000, if, under

899 the terms of the trust, all beneficial interests in the trust

900 must vest or terminate within the period prescribed by the rule
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901| against perpetuities in s. 689.225(2), notwithstanding s.

902| 689.225(2) (f), unless the terms of the trust expressly authorize

903| nonjudicial modification.

904 (c) Any trust for which a charitable deduction is allowed

905 or allowable under the Internal Revenue Code until the

906 termination of all charitable interests in the trust.

907 (5) For purposes of subsection (4), a revocable trust

908 shall be treated as created when the right of revocation

909 terminates.

910 (6) The provisionsg of this section are in addition to, and

911| not in derogation of, rights under the common law to modify,

912} amend, terminate, or revoke trusts.

913 736.0413 Cy pres.--

914 (l)b If a particular charitable purpose becomes unlawful,

915| impracticable, impossible to achieve, or wasteful, the court may

916| apply the doctrine of cy pres to modify or terminate the trust

917| by directing that the trust property be applied or distributed,

918| in whole or in part, in a manner consistent with the settlor's

919| charitable purposes.

920 (2) A proceeding to modify or terminate a trust under this

921 section may be commenced by a settlor, a trustee, or any

922 qualified beneficiary.

923 736.0414 Modification or termination of uneconomic

924 trust.--

925 (1) After notice to the qualified beneficiaries, the

926| trustee of a trust consisting of trust property having a total

927| wvalue less than $50,000 may terminate the trust if the trustee
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928| concludes that the value of the trust property is insufficient

929| to justify the cost of administration.

930 (2) Upon application of a trustee or any qualified

931| beneficiary, the court may modify or terminate a trust or remove

932| the trustee and appoint a different trustee if the court

933| determines that the value of the trust property is insufficient

934| to justify the cost of administration.

935 (3) Upon termination of a trust under this section, the

936| trustee shall distribute the trust property in a manner

937| consistent with the purposes of the trust. The trustee may enter

938| into agreements or make such other provisions that the trustee

939| deems necessary or appropriate to protect the interests of the

940| beneficiaries and the trustee and to carry out the intent and

941| purpcses of the trust.

942 (4) The existence of a spendthrift provision in the trust

943 does not make this section inapplicable unless the trust

944| instrument expressly provides that the trustee may not terminate

945| the trust pursuant to this section.

946 (5) This section does not apply to an easement for

947 conservation or preservation.

948 736.0415 Reformation to correct mistakes.--Upon

949| application of a settlor or any interested person, the court may

950| reform the terms of a trust, even if unambiguous, to conform the

951| terms to the settlor's intent if it is proved by clear and

952| convincing evidence that both the accomplishment of the

953| settlor's intent and the terms of the trust were affected by a

954| mistake of fact or law, whether in expression or inducement. In

955| determining the settlor's original intent, the court may
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956| consider evidence relevant to the settlor's intent even though

957| the evidence contradicts an apparent plain meaning of the trust

958 instrument.

959 736.0416 Modification to achieve settlor's tax

960| objectives.--Upon application of any interested person, to

961| achieve the settlor's tax objectives the court may modify the

962| terms of a trust in a manner that is not contrary to the

963 settlor's probable intent. The court may provide that the

964 modification has retroactive effect.

965 736.0417 Combination and division of trusts.--

966 (1) After notice to the qualified beneficiaries, a trustee

967| may combine two or more trusts into a single trust or divide a

968| trust into two or more separate trusts, 1f the result does not

969| 1impair rights of any beneficiary or adversely affect achievement

970| of the purposes of the trusts or trust, respectively.

971 (2) Subject to the terms of the trust, the trustee may

972 take into consideration differences in federal tax attributes

973| and other pertinent factors in administering the trust property

974| of any separate account or trust, in making applicable tax

975| electiong, and in making distributions. A separate trust created

976| by severance must be treated as a separate trust for all

977| purposes from the date on which the severance is effective. The

978| effective date of the severance may be retroactive to a date

979| before the date on which the trustee exercises such power.

980 Section 5. Part V of chapter 736, Florida Statutes,
981| consisting of sections 736.0501, 736.0502, 736.0503, 736.0504,
682 736.0505, 736.05053, 736.05055, 736.0506, and 736.0507, 1is

983 created to read:
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985 PART V
986 CREDITORS' CLAIMS; SPENDTHRIFT AND DISCRETIONARY TRUSTS
987 '
988 736.0501 Rights of beneficiary's creditor or assignee.--To

989| the extent a beneficiary's interest is not subject to a

990| spendthrift provision, the court may authorize a creditor or

991| assignee of the beneficiary to reach the beneficiary's interest

992| by attachment of present or future distributions to or for the

993| benefit of the beneficiary or by other means. The court may

994| limit the award to such relief as is appropriate under the

995 circumstances.

996 736.0502 Spendthrift provision.--

997 (1) A spendthrift provision is wvalid only if the provision

998| restrains both voluntary and involuntary transfer of a

999| beneficiary's interest. This subsection does not apply to any

1000 trust in existence on the effective date of this ccde.

1001 (2) A term of a trust providing that the interest of a

1002| beneficiary is held subject to a spendthrift trust, or words of

1003| similar import, is sufficient to restrain both voluntary and

1004| involuntary transfer of the beneficiary's interest.

1005 (3) A beneficiary may not transfer an interest in a trust

1006| in violation of a valid spendthrift provision and, except as

1007| otherwise provided in this part, a creditor or assignee of the

1008| beneficiary may not reach the interest or a distribution by the

1009| trustee before receipt of the interest or distribution by the

1010| beneficiary.
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1011 (4) A wvalid spendthrift provision does not prevent the

1012 appointment of interests through the exercise of a power of

1013| appointment.

1014 736.0503 Exceptions to spendthrift provision.--

1015 (1) As used in this section, the term "child" includes any

1016| person for whom an order or judgment for child support has been

1017| entered in this or any other state.

1018 (2) To the extent provided in subsection (3), a

1019| spendthrift provigion is unenforceable against:

1020 (a) A beneficiary's child, spouse, or former spouse who

1021| has a judgment or court order against the beneficiary for

1022 support or maintenance.

1023 (b) A judgment creditor who has provided services for the

1024| protection of a beneficiary's interest in the trust.

1025 (¢) A claim of this state or the United States to the

1026 extent a law of this state or a federal law so provides.

1027 (3) Except as otherwise provided in this subsection, a

1028] claimant against which a spendthrift provision may not be

1029] enforced may obtain from a court, or pursuant to the Uniform

1030 Interstate Family Support Act, an order attaching present or

1031} future distributions to or for the benefit of the beneficiary.

1032| The court may limit the award to such relief as is appropriate

1033 under the circumstances. Notwithstanding this subsection, the

1034| remedies provided in this subsection apply to a claim by a

1035| beneficiary's child, spouse, former spouse, or a judgment

1036| creditor described in paragraph (2) (a) or paragraph (2) (b) only

1037| as a last resort upon an initial showing that traditional

1038 methods of enforcing the claim are insufficient.
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1039 736.0504 Discretionary trusts; effect of standard.--

1040 (1) Whether or not a trust contains a spendthrift

1041| provision, a creditor of a beneficiary may not compel a

1042| distribution that is subject to the trustee's discretion, even

1043 if:

1044 (a) The discretion is expressed in the form of a standard

1045 of distribution; or

1046 (b) The trustee has abused the discretion.

1047 (2) If the trustee's discretion to make distributions for

1048| the trustee's own benefit is limited by an ascertainable

1049| standard, a creditor may not reach or compel distribution of the

1050| beneficial intexest except to the extent the interest would be

1051| subject to the creditor's claim were the beneficiary not acting

1052 as trustee.

1053 (3) This section does not limit the right of a beneficiary

1054| to maintain a judicial proceeding against a trustee for an abuse

1055| of discretion or failure to comply with a standard for

1056 distribution.

1057 736.0505 Creditorsg' claims against settlor.--

1058 (1) Whether or not the terms of a trust contain a

1059| spendthrift provision, the following rules apply:

1060 (a) The property of a revocable trust is subject to the

1061| claims of the settlor's creditors during the settlor's lifetime

1062 to the extent the property would not otherwise be exempt by law

1063 if owned directly by the settlor.

1064 (b) With respect to an irrevocable trust, a creditor or

1065| assignee of the settlor may reach the maximum amount that can be

1066 distributed to or for the settlor's benefit. If a trust has more
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1067| than one settlor, the amount the creditor or assignee of a

1068| particular settlor may reach may not exceed the settlor's

1069| interest in the portion of the trust attributable to that

1070 settlor's contribution.

1071 (2) For purposes of this section:

1072 (a) During the period the power may be exercised, the

1073| holder of a power of withdrawal is treated in the same manner as

1074| the settlor of a revocable trust to the extent of the property

1075| subject to the power.

1076 {b) Upon the lapse, release, or waiver of the power, the

1077| holder is treated as the settlor of the trust only to the extent

1078 the value of the property affected by the lapse, release, or

1079| waiver exceeds the greater of the amount specified in:

1080 1. Section 2041(b) (2) or s. 2514(e); or
1081 2. Section 2503 (b),
1082

1083 of the Internal Revenue Code of 1986, as amended.

1084 736.05053 Trustee's duty to pay expenses and obligations

1085 of settlor's estate.--

1086 (1) A trustee of a trust described in s. 733.707(3) shall

1087| pay to the personal representative of a settlor's estate any

1088| amounts that the personal representative certifies in writing to

1089| the trustee are required to pay the expenses of the

1090| administration and obligations of the settlor's estate. Payments

1091| made by a trustee, unless otherwise provided in the trust

1092 instrument, must be charged as expenses of the trust without a

1093| contribution from anyone. The interests of all beneficiaries of

1094| such a trust are subject to the provisions of this subsgection;
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1095| however, the payments must be made from assets, property, or the

1096| proceeds of the assets or property, other than assets proscribed

1097 in s. 733.707(3), that are included in the settlor's gross

1098| estate for federal estate tax purposes.

1099 (2) TUnless a settlor provides by will, or designates in a

1100| trust described in s. 733.707(3) funds or property passing under

1101| the trust to be used as designated, the expenses of the

1102| administration and obligations of the settlor's estate must be

1103| paid from the trust in the following order:

1104 (a) Property of the residue of the trust remaining aftexr

1105| all distributions that are to be satisfied by reference to a

1106| specific property or type of property, fund, or sum.

1107 {b) Property that is not to be distributed from specified

1108| or identified property or a specified or identified item of

1109 property.
1110 (c) Property that is to be distributed from specified or

1111| identified property or a specified or identified item of

1112 property.

1113 (3) Trust distributions that are to be satisfied from

1114| specified or identified property must be classed as

1115| distributions to be satisfied from the general assets of the

1116| trust and not otherwise disposed of in the trust instrument on

1117| the failure or insufficiency of funds or property from which

1118| payment should be made, to the extent of the insufficiency.

1119| Trust distributions given for valuable consideration abate with

1120| other distributions of the same class only to the extent of the

1121 excess over the value of the consideration until all others of

1122| the same class are exhausted. Except as provided in this
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1123| section, trust distributions abate egqually and ratably and

1124| without preference or priority between real and personal

1125| property. When a specified or identified item of property that

1126| has been designated for distribution in the trust instrument or

1127} that is charged with a distribution is sold or taken by the

1128| trustee, other beneficiaries shall contribute according to their

1129| respective interests to the beneficiary whose property has been

1130 sold or taken. Before distribution, the trustee shall determine

1131| the amounts of the respective contributions and such amounts

1132| must be paid or withheld before distribution is made.

1133 (4) The trustee shall pay the expenses of trust

1134| administration, including compensation of trustees and attorneys

1135 of the trustees, before and in preference to the expenses of the

1136| administration and obligations of the settlor's estate.

1137 736.05055 Notice of trust.--

1138 (1) Upon the death of a settlor of a trust described in s.

1139 733.707(3), the trustee must file a notice of trust with the

1140 court of the county of the settlor's domicile and the court

1141| having jurisdiction of the settlor's estate.

1142 (2) The notice of trust must contain the name of the

1143 settlor, the settlor's date of death, the title of the trust, if

1144| any, the date of the trust, and the name and address of the

1145 trustee.

1146 (3) If the settlor's probate proceeding has been

1147| commenced, the clerk shall notify the trustee in writing of the

1148 date of the commencement of the probate proceeding and the file

1149 number.
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1150 (4) The clerk shall file and index the notice of trust in

1151| the same manner as a caveat unless there exists a probate

1152| proceeding for the settlor's estate, in which case the notice of

1153| trust must be filed in the probate proceeding and the clerk

1154 shall send a copy to the personal representative.

1155 (5) The clerk shall send a copy of any caveat filed

1156| regarding the settlor to the trustee, and the notice of trust to

1157| any caveator, unless there is a probate proceeding pending and

1158| the personal representative and the trustee are the same.

1159 (6) Any proceeding affecting the expenses of the

1160| administration or obligations of the settlor's estate prior to

1161| the trustee filing a notice of trust are binding on the trustee.

1162 (7) The trustee's failure to file the notice of trust does

1163| not affect the trustee's obligation to pay expenses of

1164| administration and obligations of the settlor's estate as

1165| provided in s. 733.607(2).

1166 736.0506 Overdue distribution.--

1167 (1) As used in this section, the term "mandatory

1168| distribution" means a distribution of income or principal the

1169| trustee is required to make to a beneficiary under the terms of

1170| the trust, including a distribution on termination of the trust.

1171] The term does not include a distribution subject to the exercise

1172 of the trustee's discretion even if:

1173 (a) The discretion is expressed in the form of a standard

1174 of distribution; or

1175 (b) The terms of the trust authorizing a distribution

1176| couple language of discretion with language of direction.
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1177 (2) A creditor or assignee of a beneficiary may reach a

1178| mandatory distribution of income or principal, including a

1179| distribution upon termination of the trust, if the trustee has

1180| not made the distribution to the beneficiary within a reasonable

1181 time after the designated distribution date, whether or not a

1182| trust contains a spendthrift provision.

1183 736.0507 Personal obligations of trustee.--Except to the

1184 extent of the trustee's interest in the trust other than as a

1185 trustee, trust property is not subject to personal obligations

1186 of the trustee, even 1f the trustee becomes insolvent or

1187| Dbankrupt. )

1188 Section 6. Part VI of chapter 736, Florida Statutes,
1189 consisting of sections 736.0601, 736.0602, 736.0603, and
1190 736.0604, is created to read:

1191

1192 PART VI

1193 REVOCABLE TRUSTS

1194

1195 736.0601 Capacity of settlor of revocable trust.--The

1196| capacity required to create, amend, revoke, or add property to a

1197 revocable trust, or to direct the actions of the trustee of a

1198| revocable trust, is the same as that required to make a will.

1199 736.0602 Revocation or amendment of revocable trust.--

1200 (1) Unless the terms of a trust expressly provide that the

1201| trust is irrevocable, the settlor may revoke or amend the trust.

1202| This subsection does not apply to a trust created under an

1203 instrument executed before the effective date of this code.
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1204 (2) If a revocable trust is created or funded by more than

1205 one settlor:

1206 (a) To the extent the trust consists of community

1207| property, the trust may be revoked by either spouse acting alone

1208| but may be amended only by joint action of both spouses.

1209 (b) To the extent the trust consists of property other

1210| than community property, each settlor may revoke or amend the

1211| trust with regard to the portion of the trust property

1212 attributable to that settlor's contribution.

1213 (c) Upon the revocation or amendment of the trust by fewer

1214| than all of the settlors, the trustee shall promptly notify the

1215 other settlors of the revocation or amendment.

1216 (3) Subject to s. 736.0403(2), the settlor may revoke or

1217 amend a revocable trust:

1218 (a) By substantial compliance with a method provided in

1219 the terms of the trust; or

1220 (b) If the terms of the trust do not provide a method, by:

1221 1. A later will or codicil that expressly refers to the

1222| trust or specifically devises property that would otherwise have

1223| passed according to the terms of the trust; or

1224 2. Any other method manifesting clear and convincing

1225 evidence of the settlor's intent.

1226 (4) Upon revocation of a revocable trust, the trustee

12271 shall deliver the trust property as the settlor directs.

1228 (5) A settlor's powers with respect to revocation,

1229| amendment, or distribution of trust property may be exercised by

1230| an agent under a power of attorney only as authorized by s.

1231 709.08.
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1232 (6) A guardian of the property of the settlor may exercise

1233| a settlor's powers with respect to revocation, amendment, or

1234| distribution of trust property only as provided in s. 744.441.

1235 (7) A trustee who does not know that a trust has been

1236 revoked or amended is not liable for distributions made and

1237| other actions taken on the assumption that the trust had not

1238 been amended or revoked.

1239 736.0603 Settlor's powers; powers of withdrawal.--

1240 (1) While a trust is revocable, the duties of the trustee

1241| are owed exclusively to the settlor.

1242 (2) During the period the power may be exercised, the

1243! holder of a power of withdrawal has the rights of a settlor of a

1244| vrevocable trust under this section to the extent of the property

1245| subject to the power.

1246 736.0604 Limitation on action contesting validity of

1247| revocable trust.--An action to contest the validity of a trust

1248 that was revocable at the settlor's death is barred, if not

1249 commenced within the earlier of:

1250 (1) The time as provided in chapter 95; or

1251 (2) Six months after the trustee sent the person a copy of

1252 the trust instrument and a notice informing the person of the

1253 trust's existence, of the trustee's name and address, and of the

1254| time allowed for commencing a proceeding.

1255 Section 7. Part VII of chapter 736, Florida Statutes,

1256| congisting of sections 736.0701, 736.0702, 736.0703, 736.0704,
1257 736.0705, 736.0706, 736.0707, 736.0708, and 736.0709, is created
1258| to read:

1259
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1260 PART VII
1261 OFFICE OF TRUSTEE
1262
1263 736.0701 Accepting or declining trusteeghip.--
1264 (1) Except as otherwise provided in subsection (3), a

1265| person designated as trustee accepts the trusteeship:

1266 (a) By substantially complying with a method of acceptance

1267| provided in the terms of the trust; or

1268 (b) If the terms of the trust do not provide a method or

1269| the method provided in the terms is not expressly made

1270| exclusive, by accepting delivery of the trust property,

1271| exercising powers or performing duties as trustee, or otherwise

1272} indicating acceptance of the trusteeship.

1273 (2) A person designated as trustee who has not accepted

1274| the trusteeship may decline the trusteeship. A designated

1275| trustee who does not accept the trusteeship within a reasonable

1276| time after knowing of the designation is deemed to have declined

1277| the trusteeship.

1278 (3) A person designated as trustee may, without accepting

1279| the trusteeship:

1280 (a) Act to preserve the trust property if, within a

1281 reascnable time after acting, the person sends to a gualified

1282| beneficiary a written statement declining the trusteeship.

1283 (b) Inspect or investigate trust property to determine

1284| potential liability under environmental or other law or for any

1285| other purpose.

1286 736.0702 Trustee's bond.--
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1287 (1) A trustee shall give bond to secure performance of the

1288| trustee's duties only if the court finds that a bond is needed

1289| to protect the interests of the beneficiaries or is required by

1290| the terms of the trust and the court has not dispensed with the

1291| requirement.

1292 (2) The court may specify the amount of a bond, the

1293 trustee's liabilities under the bond, and whether sureties are

1294| necessary. The court may modify or terminate a bond at any time.

1295 736.0703 Cotrustees.--

1296 (1) Cotrustees who are unable to reach a unanimous

1297| decision may act by majority decision.

1298 (2) 1If a vacancy occurs in a cotrusteeship, the remaining

1299 cotrustees or a majority of the remaining cotrustees may act for

1300 the trust.

1301 (3) A cotrustee must participate in the performance of a

1302 trustee's function unless the cotrustee is unavailable to

1303| perform the function because of absence, illness,

1304| disqualification under other provision of law, or other

1305| temporary incapacity or the cotrustee has properly delegated the

1306| performance of the function to another cotrustee.

1307 (4) If a cotrustee ig unavailable to perform duties

1308| because of absence, illness, disqualification under other law,

1309 or other temporary incapacity, and prompt action is necessary to

1310| achieve the purposes of the trust or to avoid injury to the

1311| trust property, the remaining cotrustee or a majority of the

1312 remaining cotrustees may act for the trust.

1313 (5) A cotrustee may not delegate to another cotrustee the

1314| performance of a function the settlor reasonably expected the
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1315 cotrustees to perform jointly. A cotrustee may revoke a

1316| delegation previously made.

1317 (6) Except as otherwise provided in subsection (7), a

1318| cotrustee who does not join in an action of another cotrustee is

1319 not liable for the action.

1320 (7) Each cotrustee shall exercise reasonable care to:

1321 (a) Prevent a cotrustee from committing a breach of trust.
1322 (b) Compel a cotrustee to redress a breach of trust.

1323 (8) A dissenting cotrustee who joins in an action at the

1324| direction of the majority of the cotrustees and who notifies any

1325 cotrustee of the dissent at or before the time of the action is

1326 not liable for the action.

1327 736.0704 Vacancy in trusteeship; appointment of

1328 successor. --

1329 (1) A vacancy in a trusteeship occurs if:

1330 (a) A person designated as trustee declines the

1331 trusteeship;

1332 (b) A person designated as trustee cannot be identified or

1333 does not exist;

1334 (c¢) A trustee resigns;

1335 (d) A trustee is disqualified or removed;

1336 ({e) A trustee dies; or

1337 (f) A trustee is adjudicated to be incapacitated.

1338 (2) If one or more cotrustees remain in office, a wvacancy

1339| in a trusteeship need not be filled. A vacancy in a trusteeship

1340| must be filled if the trust has no remaining trustee.
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1341 (3) A vacancy in a trusteeship of a noncharitable trust

1342| that is required to be filled must be filled in the following

1343| order of priority:

1344 (a) By a person named or designated pursuant to the terms

1345 of the trust to act as successor trustee.

1346 (b) By a person appointed by unanimous agreement of the

1347| qualified beneficiaries.

1348 (c) By a person appointed by the court.

1349 (4) A vacancy in a trusteeship of a charitable trust that

1350| is required to be filled must be filled in the following order

1351| of priority:

1352 (a) By a person named or designated pursuant to the terms

1353 of the trust to act as successor trustee.

1354 (b) By a person selected by unanimous agreement of the

1355| charitable organizations expressly designated to receive

1356 distributions under the terms of the trust.

1357 (c) By a person appointed by the court.

1358 (5) The court may appoint an additional trustee or special

1359| fiduciary whenever the court considers the appointment necessary

1360| for the administration of the trust, whether or not a vacancy in

1361| a trusteeship exists or is required to be filled.

1362 736.0705 Resignation of trustee.--
1363 (1) A trustee may resign:
1364 (a) Upon at least 30 days' notice to the gqualified

1365| beneficiaries, the settlor, if living, and all cotrustees; or

1366 (b) With the approval of the court.
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1367 (2) In approving a resignation, the court may issue orders

1368| and impose conditions reasonably necessary for the protection of

1369| the trust property.

1370 (3) Any liability of a resigning trustee or of any

1371 sureties on the trustee's bond for acts or omissions of the

1372| trustee is not discharged or affected by the trustee's

1373| resignation.

1374 736.0706 Removal of trustee.--

1375 (1) The settlor, a cotrustee, or a beneficiary may request

1376| the court to remove a trustee or a trustee may be removed by the

1377 court on the court's own initiative.

1378 (2) The court may remove a trustee if:
1379 (a) The trustee has committed a serious breach of trust;
1380 (b) The lack of cooperation among cotrustees substantially

1381| impairs the administration of the trust;

1382, (c) Due to the unfitness, unwillingness, or persistent

1383| failure of the trustee to administer the trust effectively, the

1384 court determines that removal of the trustee best serves the

1385 interests of the beneficiaries; or

1386 (d) There has been a substantial change of circumstances

1387| or removal is requested by all of the gualified beneficiaries,

1388 the court finds that removal of the trustee best serves the

1389 interests of all of the beneficiaries and is not inconsistent

1390| with a material purpose of the trust, and a suitable cotrustee

1391 Oor successor trustee is available.

1392 (3) Pending a final decision on a request to remove a

1393| trustee, or in lieu of or in addition to removing a trustee, the

1394| court may order such appropriate relief under s. 736.1001(2) as
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1395| may be necessary to protect the trust property or the interests

1396 of the beneficiaries.

1397 736.0707 Delivery of property by former trustee.--

1398 (1) Unless a cotrustee remains in office or the court

1399| otherwise orders and until the trust property is delivered to a

1400 successor trustee or other person entitled to the property, a

1401| trustee who has resigned or been removed has the duties of a

1402 trustee and the powers necessary to protect the trust property.

1403 (2) A trustee who has resigned or been removed shall

1404| within a reasonable time deliver the trust property within the

1405 trustee's possession to the cotrustee, successor trustee, or

1406| other person entitled to the property, subject to the right of

1407| the trustee to retain a reasonable reserve for the payment of

1408| debts, expenses, and taxes. The provisions of this subsection

1409| are in addition to and are not in derogation of the rights of a

1410| removed or resigning trustee under the common law.

1411 736.0708 Compensation of trustee.--

1412 (1) If the terms of a trust do not specify the trustee's

1413 compensation, a trustee is entitled to compensation that is

1414 reasonable under the circumstances.

1415 (2) If the terms of a trust specify the trustee's

1416| compensation, the trustee is entitled to be compensated as

1417| specified but the court may allow more or less compensation if:

1418 (a) The duties of the trustee are substantially different

1419 from those contemplated when the trust was created; or

1420 (b) The compensation specified by the terms of the trust

1421| would be unreasonably low or high.
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(3) If the trustee has rendered other services in

connection with the administration of the trust, the trustee

shall also be allowed reasonable compensation for the other

services rendered in addition to reasonable compensation as

trustee.

736.0709 Reimbursement of expenses.--

(1) A trustee is entitled to be reimbursed out of the

trust property, with interest as appropriate, for reasonable

expenses that were properly incurred in the administration of

the trust.

(2) An advance by the trustee of money for the protection

of the trust gives rise to a lien against trust property to

secure reimbursement with reasonable interest.

Section 8. Part VIII of chapter 736, Florida Statutes,
consisting of sections 736.0801, 736.0802, 736.0803, 736.0804,
736.0805, 736.0806, 736.0807, 736.0808, 736.0809, 736.0810,
736.08105, 736.0811, 736.0812, 736.08125, 736.0813, 736.08135,
736.0814, 736.08147, 736.0815, 736.0816, 736.08163, 736.08165,
and 736.0817, is created to read:

PART VIIT
DUTIES AND POWERS OF TRUSTEE

736.0801 Duty to administer trust.--Upon acceptance of a

trusteeship, the trustee shall administer the trust in good

faith, in accordance with its terms and purposes and the

interests of the beneficiaries, and in accordance with this

code.
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1450 736.0802 Duty of loyalty.--

1451 (1) As between a trustee and the beneficiaries, a trustee

1452| shall administer the trust solely in the interests of the

1453 beneficiaries.

1454 (2) Subject to the rights of persons dealing with or

1455 asgisting the trustee as provided in s. 736.1016, a sale,

1456| encumbrance, or other transaction involving the investment or

1457| management of trust property entered into by the trustee for the

1458| trustee's own personal account or which is otherwise affected by

1459| a conflict between the trustee's fiduciary and personal

1460| interests is voidable by a beneficiary affected by the

1461 transaction unless:

1462 (a) The transaction was authorized by the terms of the

1463 trust;

1464 (b) The transaction was approved by the court;

1465 (c) The beneficiary did not commence a judicial proceeding

1466| within the time allowed by s. 736.1008;

1467 (d) The beneficiary consented to the trustee's conduct,

1468 ratified the transaction, or released the trustee in compliance

1469 with s. 736.1012;

1470 (e) The transaction involves a contract entered into or

1471| claim acquired by the trustee when that person had not become or

1472 contemplated becoming trustee; or

1473 (f) The transaction was consented to in writing by a

1474 settlor of the trust while the trust was revocable.

1475 (3) A sale, encumbrance, or other transaction involving

1476| the investment or management of trust property is presumed to be

1477| affected by a conflict between personal and fiduciary interests
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1478 if the sale, encumbrance, or other transaction is entered into

1479| by the trustee with:

1480 (a) The trustee's spouse;

1481 (b) The trustee's descendants, siblings, parents, or their

1482 spouses;

1483 (¢) An officer, director, employee, agent, or attorney of

1484 the trustee; or

1485 (d) A corporation or other person or enterprise in which

1486 the trustee, or a person that owns a significant interest in the

1487| trustee, has an interest that might affect the trustee's best

1488| Jjudgment.

1489 (4) A transaction not concerning trust property in which

1490{ the trustee engages in the trustee's individual capacity

1491| involves a conflict between personal and fiduciary interests if

1492| the transaction concerns an opportunity properly belonging to

1493 the trust.

1494 (5) (a) An investment by a trustee authorized by lawful

1495| authority to engage in trust business, as defined in s.

1496 658.12(20), in investment instruments, as defined in s.

1497 660.25(6), that are owned or controlled by the trustee or its

1498 affiliate, or from which the trustee or its affiliate receives

1499| compensation for providing services in a capacity other than as

1500| trustee, is not presumed to be affected by a conflict between

1501| personal and fiduciary interests provided the investment

1502 otherwise complies with chapters 518 and 660 and the trustee

1503| complies with the disclosure requirements of this subsection.

1504 (b) A trustee who invests trust funds in investment

1505| instruments that are owned or controlled by the trustee or its
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1506| affiliate shall disclose the following to all qualified

1507 beneficiaries:

1508 1. Notice that the trustee has invested trust funds in

1509 investment instruments owned or controlled by the trustee or its

1510 affiliate.

1511 2. The identity of the investment instruments.

1512 3. The identity and relationship to the trustee of any

1513 affiliate that owns or controls the investment instruments.

1514 (¢) A trustee who invests trust funds in investment

1515| instruments with respect to which the trustee or its affiliate

1516| receives compensation for providing services in a capacity other

1517 than as trustee shall disclose to all qualified beneficiaries,

1518| all compensation, including, but not limited to, fees or

1519| commissions, paid or to be paid by the account and received or

1520| to be received by an affiliate arising from such affiliated

1521 investment.

1522 (d) Disclosure required by this subsection shall be made

1523| at least annually unless there has been no change in the method

1524| or increase in the rate at which such compensation is calculated

1525| since the most recent disclosure. The disclosure may be given in

1526 a trust disclosure document as defined in s. 736.1008, in a copy

1527; of the prospectus for the investment instrument, in any other

1528| written disclosure prepared for the investment instrument under

1529| applicable federal or state law, or in a written summary that

1530| includes all compensation received or to be received by the

1531| trustee and any affiliate of the trustee and an explanation of

1532| the manner in which such compensation is calculated, either as a

1533| percentage of the assets invested or by some other method.
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1534 (e) This subsection shall apply as follows:

1535 1. This subsection does not apply to gqualified investment

1536 instruments or to a trust for which a right of revocation

1537 exists.

1538 2. For investment instruments other than qualified

1539| investment instruments, paragraphs (a), (b), (c), and (d) shall

1540 apply to irrevocable trusts created on or after July 1, 2007,

1541 the assets of which are valued in excess of $5 million on the

1542 date the trust is created.

1543 3. For investment instruments other than qualified

1544 investment instruments, paragraphs (a), (b), (¢), and (d) shall

1545| apply to irrevocable trusts not described in subparagraph 2.

1546| only as follows:

1547 a. Such paragraphs shall not apply until 60 days after the

1548| statement required in paragraph (f) is provided and no objection

1549, 1is made or any objection which is made has been terminated.

1550 (I) An objection is made if, within 60 days after the date

1551| of the statement required in paragraph (f), a super majority of

1552| the eligible beneficiaries deliver to the trustee written

1553| objections to the application of this subsection to such trust.

1554| An objection shall be deemed to be delivered to the trustee on

1555 the date the objection is mailed to the mailing address listed

1556| in the notice provided in paragraph (f).

1557 (IT) An objection is terminated upon the earlier of the

1558| receipt of consent from a super majority of eligible

1559| beneficiaries of the class that made the objection or the

1560| resolution of the objection pursuant to this subparagraph.
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1561 (III) If an objection is delivered to the trustee, the

1562| trustee may petition the court for an order overruling the

1563| objection and authorizing the trustee to make investments under

1564| this subsection. The burden shall be on the trustee to show good

1565| cause for the relief sought.

1566 (IV) Any qualified beneficiary may petition the court for

1567| an order to prohibit, limit, or restrict a trustee's authority

1568 to make investments under this subsection. The burden shall be

1569| wupon the petitioning beneficiary to show good cause for the

1570 relief sought.

1571 (V) The court may award costs and attorney's fees relating

1572 to any petition under this subparagraph in the same manner as in

1573| chancery actions. When costs and attorney's fees are to be paid

1574 out of the trust, the court, in its discretion, may direct from

1575| which part of the trust such costs and fees shall be paid.

1576 b. The objection of a super majority of eligible

1577| beneficiaries under this subparagraph may thereafter be removed

1578| by the written consent of a super majority of the class or

1579| classes of those eligible beneficiaries that made the objection.

1580 (f)1. Any time prior to initially investing in any

1581 investment instrument described in this subsection other than a

1582| qualified investment instrument, the trustee of a trust

1583| described in subparagraph (e)3. shall provide to all gqualified

1584| beneficiaries a statement containing the following:

1585 a. The name, telephone number, street address, and mailing

1586| address of the trustee and of any individuals who may be

1587 contacted for further information.

Page 58 of 166

CODING: Words stricken are deletions; words underlined are additions.
hb0425-01-c1



FLORIDA H O U S E O F R EPRESENTATIVES

HB 425 ‘ 2006
cs

1588 b. A statement that, unless a super majority of the

1589| eligible beneficiaries objects to the application of this

1590| subsection to the trust within 60 days after the date the

1591 statement pursuant to this subsection was delivered, this

1592 subsection shall apply to the trust.

1593 c. A statement that, if this subsection applies to the

1594| trust, the trustee will have the right to make investments in

1595 investment instruments, as defined in s. 658.12(20), that are

1596| owned or controlled by the trustee or its affiliate, or from

1597| which the trustee or its affiliate receives compensation for

1598| providing services in a capacity other than as trustee, and that

1599| the trustee or its affiliate may receive fees in addition to the

1600| trustee's compensation for administering the trust.

1601

1602| A statement by the trustee is not delivered if the statement is

1603| accompanied by another written communication other than a

1604| written communication by the trustee that refers only to the

1605 statement.

1606 2. For purposes of paragraph (e) and this paragraph:
1607 a. "Eligible beneficiaries" means:
1608 (I) 1If at the time the determination is made there are one

1609 or more beneficiaries as described in s. 736.0103(14) (c), the

1610| beneficiaries described in s. 736.0103(14) (a) and (c); or

1611 (IT) If there is no beneficiary described in s.

1612 736.0103(14) (c), the beneficiaries described in s.

1613 736.0103(14) (a) and (b).

1614 b. "Super majority of the eligible beneficiaries" means:
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1615 (I) If at the time the determination is made there are one

1616 or more beneficiaries as described in s. 736.0103(14) (¢), at

1617 least two-thirds in interest of the beneficiaries described in

1618 s. 736.0103(14) (a) or two-thirds in interest of the

1619| beneficiaries described in s. 736.0103(14) (c), if the interests

1620 of the beneficiaries are reasonably ascertainable; otherwise,

1621 two-thirds in number of either such class; or

1622 (IT) 1If there is no beneficiary as described in s.

1623 736.0103(14) (c), at least two-thirds in interest of the

1624 beneficiaries described in s. 736.0103(14) {(a) or two-thirds in

1625 interest of the beneficiaries described in s. 736.0103(14) (b),

1626| 1f the interests of the beneficiaries are reasonably

1627 ascertainable; otherwise, two-thirds in number of either such

1628 class.

1629 c. "Qualified investment instrument" means a mutual fund,

1630, common trust fund, or money market fund described in and

1631; governed by s. 736.0816(3).

1632 d. An irrevocable trust is created upon execution of the

1633 trust instrument. If a trust that was revocable when created

1634 thereafter becomes irrevocable, the irrevocable trust is created

1635| when the right of revocation terminates.

1636 (6) In voting shares of stock or in exercising powers of

1637 control over similar interests in other forms of enterprise, the

1638 trustee shall act in the best interests of the beneficiaries. If

1639| the trust is the sole owner of a corporation or other form of

1640| enterprise, the trustee shall elect or appoint directors or

1641| other managers who will manage the corporation or enterprise in

1642 the best interests of the beneficiaries.
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1643 (7) This section does not preclude the following

1644 transactions, if fair to the beneficiaries:

1645 (a) An agreement between a trustee and a beneficiary

1646| relating to the appointment or compensation of the trustee;

1647 (b) A payment of reasonable compensation to the trustee;

1648 (¢) A transaction between a trust and another trust, the

1649| decedent's estate, or a guardian of the property of which the

1650| trustee is a fiduciary or in which a beneficiary has an

1651 interest;

1652 (d) A deposit of trust money in a regulated financial-

1653] service institution operated by the trustee; or

1654 (e) An advance by the trustee of money for the protection

1655 of the trust.

1656 (8) This section does not preclude the employment of

1657| persons, including, but not limited to, attorneys, accountants,

1658 investment advisers, or agents, even if they are the trustee, an

1659 affiliate of the trustee, or otherwise associated with the

1660| trustee, to advise or assist the trustee in the exercise of any

1661| of the trustee's powers and to pay reasonable compensation and

1662| costs incurred in connection with such employment from the

1663| assets of the trust; to act without independent investigation on

1664 their recommendations; and, instead of acting personally, to

1665| employ one or more agents to perform any act of administration,

1666| whether or not discretionary.

1667 (9) The court may appoint a special fiduciary to act with

1668| respect to any proposed transaction that might violate this

1669| section if entered into by the trustee.
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1670 (10) Payment of costs or attorney's fees incurred in any

1671| trust proceeding from the assets of the trust may be made by the

1672 trustee without the approval of any person and without court

1673 authorization, except that court authorization shall be required

1674| if an action has been filed or defense asserted against the

1675| trustee based upon a breach of trust. Court authorization is not

1676| required if the action or defense is later withdrawn or

1677| dismissed by the party that is alleging a breach of trust or

1678| resolved without a determination by the court that the trustee

1679 has committed a breach of trust.

1680 736.0803 Impartiality.--If a trust has two or more

1681| beneficiaries, the trustee shall act impartially in

1682| administering the trust property, giving due regard to the

1683| beneficiaries' respective interests.

1684 736.0804 Prudent administration.--A trustee shall

1685| administer the trust as a prudent person would, by considering

1686| the purposes, terms, distribution requirements, and other

1687| circumstances of the trust. In satisfying this standard, the

1688 trustee shall exercise reasonable care, skill, and caution.

1689 736.0805 Expenses of administration.--In administering a

1690| trust, the trustee shall only incur expenses that are reasonable

1691 in relation to the trust property, the purposes of the trust,

1692 and the skills of the trustee.

1693 736.0806 Trustee's skills.--A trustee who has special

1694| skills or expertise, or is named trustee in reliance on the

1695| trustee's representation that the trustee has special skills or

1696| expertise, shall use those special skills or expertise.

1697 736.0807 Delegation by trustee.--
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1698 (1) A trustee may delegate duties and powers that a

1699| prudent trustee of comparable skills could properly delegate

1700 under the circumstances. The trustee shall exercise reasonable

1701 care, skill, and caution in:

1702 (a) Selecting an agent.

1703 (b) Establishing the scope and terms of the delegation,

1704] consistent with the purposes and terms of the trust.

1705 (c) Reviewing the agent's actions periodically, in order

1706| to monitor the agent's performance and compliance with the terms

1707| of the delegation.

1708 (2) In performing a delegated function, an agent owes a

1709| duty to the trust to exercise reasonable care to comply with the

1710| terms of the delegation.

1711 (3) A trustee who complies with subsection (1) is not

1712 liable to the beneficiaries or to the trust for an action of the

1713 agent to whom the function was delegated.

1714 (4) By accepting a delegation of powers or duties from the

1715| trustee of a trust that ig subject to the law of this state, an

1716| agent submits to the jurisdiction of the courts of this state.

1717 736.0808 Powers to direct.--

1718 (1) Subject to ss. 736.0403(2) and 736.0602(3) (a), the

1719| trustee may follow a direction of the settlor that is contrary

1720 to the terms of the trust while a trust is revocable.

1721 (2) If the terms of a trust confer on a person other than

1722} the settlor of a revocable trust, the power to direct certain

1723 actions of the trustee, the trustee shall act in accordance with

1724 an exercise of the power unless the attempted exercise is

1725| manifestly contrary to the terms of the trust or the trustee
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1726| knows the attempted exercise would constitute a serious breach

1727| of a fiduciary duty that the person holding the power owes to

1728 the beneficiaries of the trust.

1729 (3) The terms of a trust may confer on a trustee or other

1730| person a power to direct the modification or termination of the

1731 trust.

1732 (4) A person, other than a beneficiary, who holds a power

1733| to direct is presumptively a fiduciary who, as such, is required

1734| to act in good faith with regard to the purposes of the trust

1735| and the interests of the beneficiaries. The holder of a power to

1736| direct is liable for any loss that results from breach of a

1737| fiduciary duty.

1738 736.0809 Control and protection of trust property.--A

1739| trustee shall take reasonable steps to take control of and

1740 protect the trust property.

1741 736.0810 Recordkeeping and identification of trust

1742 property. --

1743 (1) A trustee shall keep clear, distinct, and accurate

1744 records of the administration of the trust.

1745 (2) A trustee shall keep trust property separate from the

1746 trustee's own property.

1747 (3) Except as otherwise provided in subsection (4), a

1748| trustee shall cause the trust property to be designated so that

1749| the interest of the trust, to the extent feasible, appears in

1750| records maintained by a party other than a trustee or

1751| beneficiary.
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1752 (4) If the trustee maintains records clearly indicating

1753| the respective interests, a trustee may invest as a whole the

1754 property of two or more separate trusts.

1755 736.08105 Duty to ascertain marketable title of trust real

1756| property.--A trustee holding title to real property received

1757| from a settlor or estate shall not be required to obtain title

1758 insurance or proof of marketable title until a marketable title

1759 is required for a sale or conveyance of the real property.

1760 736.0811 Enforcement and defense of claims.--A trustee

1761| shall take reasonable steps to enforce claims of the trust and

1762| to defend claims against the trust.

1763 736.0812 Collecting trust property.--A trustee shall take

1764 reasonable steps to compel a former trustee or other person to

1765| deliver trust property to the trustee and, except as provided in

1766 s. 736.08125, to redress a breach of trust known to the trustee

1767| to have been committed by a former trustee.

1768 736.08125 Protection of successor trustees.--

1769 (1) A successor trustee is not personally liable for

1770| actions taken by any prior trustee, nor does any successor

1771| trustee have a duty to institute any proceeding against any

1772| prior trustee, or file any claim against any prior trustee's

1773 estate, for any of the prior trustee's actions as trustee under

1774| any of the following circumstances:

1775 (a) As to a successor trustee who succeeds a trustee who

1776| was also the settlor of a trust that was revocable during the

1777 time that the settlor served as trustee;
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1778 (b) As to any beneficiary who has waived any accounting

1779| required by s. 736.0813, but only as to the periods included in

1780 the wailver;

1781 (c) As to any beneficiary who has released the successor

1782| trustee from the duty to institute any proceeding or file any

1783 claim;

1784 (d) As to any person who is not an eligible beneficiary;
1785| or

1786 (e) As to any eligible beneficiary:

1787 1. If a supermajority of the eligible beneficiaries have

1788 released the successor trustee;

1789 2. If the eligible beneficiary has not delivered a written

1790| request to the successor trustee to institute an action or file

1791| a claim against the prior trustee within 6 months after the date

1792 of the successor trustee's acceptance of the trust, if the

1793| successor trustee has notified the eligible beneficiary in

1794| writing of acceptance by the successor trustee in accordance

1795| with 736.0813(1) (a) and that writing advises the beneficiary

1796| that, unless the beneficiary delivers the written request within

1797| 6 months after the date of acceptance, the right to proceed

1798| against the successor trustee will be barred pursuant to this

1799 section; or

1800 3. TFor any action or claim that the eligible beneficiary

1801| is barred from bringing against the prior trustee.

1802 (2) For the purposes of this section, the term:
1803 (a) "Eligible beneficiaries" means:
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1804 1. At the time the determination is made, 1f there are one

1805 or more beneficiaries as described in s. 736.0103(14) (¢), the

1806 beneficiaries described in s. 736.0103(14) (a) and (c); or

1807 2. 1If there is no beneficiary as described in s.

1808 736.0103(14) (c), the beneficiaries described in s.

1809 736.0103(14) (a) and (b).

1810 (b) "Supermajority of eligible beneficiaries" means at

1811| 1least two-thirds in interest of the eligible beneficiaries if

1812| the interests of the eligible beneficiaries are reasonably

1813 ascertainable, otherwise, at least two-thirds in number of the

1814 eligible‘beneficiaries.

1815 (3) Nothing in this section affects any liability of the

1816| prior trustee or the right of the successor trustee or any

1817| beneficiary to pursue an action or claim against the prior

1818 trustee.
1819 736.0813 Duty to inform and account.--The trustee shall

1820 keep the qualified beneficiaries of the trust reasonably

1821 informed of the trust and its administration.

1822 (1) The trustee's duty to inform and account includes, but

1823 is not limited to, the following:

1824 {a) Within 60 days after acceptance of the trust, the

1825| trustee shall give notice to the qualified beneficiaries of the

1826| acceptance of the trust and the full name and address of the

1827 trustee.
1828 (b) Within 60 days after the date the trustee acquires

1829| knowledge of the creation of an irrevocable trust, or the date

1830| the trustee acquires knowledge that a formerly revocable trust

1831 has become irrevocable, whether by the death of the settlor or
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1832| otherwise, the trustee shall give notice to the qualified

1833| beneficiaries of the trust's existence, the identity of the

1834 settlor or settlors, the right to request a copy of the trust

1835| instrument, and the right to accountings under this section.

1836 (c) Upon reasonable request, the trustee shall provide a

1837| qualified beneficiary with a complete copy of the trust

1838 instrument.

1839 (d) A trustee of an irrevocable trust shall provide a

1840 trust accounting, as set forth in s. 736.08135, to each

1841 qualified beneficiary annually and on termination of the trust

1842 or on change of the trustee.

1843 (e) Upon reasonable request, the trustee shall provide a

1844| qualified beneficiary with relevant information about the assets

1845| and liabilities of the trust and the particulars relating to

1846 administration.

1847

1848| Paragraphs (a) and (b) do not apply to an irrevocable trust

1849 created before the effective date of this code, or to a

1850 revocable trust that becomes irrevocable before the effective

1851| date of this code. Paragraph (a) does not apply to a trustee who

1852| accepts a trusteeship before the effective date of this code.

1853 (2) A qualified beneficiary may waive the trustee's duty

1854| to account under paragraph (1) (d). A gualified beneficiary may

1855| withdraw a waiver previously given. Waivers and withdrawals of

1856| prior waivers under this subsection must be in writing.

1857| Withdrawals of prior waivers are effective only with respect to

1858| accountings for future periods.
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1859 (3) The representation provisions of part IITI apply with

1860| respect to all rights of a qualified beneficiary under this

1861 section.

1862 (4) As provided in s. 736.0603(1), the trustee's duties

1863| under this section extend only to the settlor while a trust is

1864 revocable.

1865 (5) This section applies to trust accountings rendered for

1866 accounting periods beginning on or after January 1, 2008.

1867 736.08135 Trust accountings.--

1868 (1) A trust accounting must be a reasonably understandable

1869| report from the date of the last accounting or, if none, from

1870 the date on which the trustee became accountable, that

1871| adequately discloses the information required in subsection (2).

1872 (2) (a) The accounting must begin with a statement

1873| identifying the trust, the trustee furnishing the accounting,

1874| and the time period covered by the accounting.

1875 {b) The accounting must show all cash and property

1876| transactions and all significant transactions affecting

1877| administration during the accounting period, including

1878 compensation paid to the trustee and the trustee's agents. Gains

1879| and losses realized during the accounting period and all

1880| receipts and disbursements must be shown.

1881 (c) To the extent feasible, the accounting must identify

1882 and wvalue trust assets on hand at the close of the accounting

1883| period. For each asset or class of assets reasonably capable of

1884| wvaluation, the accounting shall contain two values, the asset

1885] acquisition value or carrying value and the estimated current

1886| wvalue. The accounting must identify each known noncontingent
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1887| 1liability with an estimated current amount of the liability if

1888 known.

1889 (d) To the extent feasible, the accounting must show

1890 Significant transactions that do not affect the amount for which

1891 the trustee is accountable, including name changes in investment

1892| holdings, adjustments to carrying value, a change of custodial

1893 institutions, and stock splits.

1894 (e) The accounting must reflect the allocation of

1895 receipts, disbursements, accruals, or allowances between income

1896| and principal when the allocation affects the interest of any

1897 beneficiary of the trust.

1898 (f) The trustee shall include in the final accounting a

1899| plan of distribution for any undistributed assets shown on the

1900| final accounting.

1901 (3) This section applies to all trust accountings rendered

1902| for any accounting periods beginning on or after January 1,

1903 2003.

1904 736.0814 Discretionary powers; tax savings.--

1905 (1) Notwithstanding the breadth of discretion granted to a

1906| trustee in the terms of the trust, including the use of such

1907 terms as "absolute," "sole," or "uncontrolled," the trustee

1908| shall exercise a discretionary power in good faith and in

1909| accordance with the terms and purposes of the trust and the

1910 interests of the beneficiaries. A court shall not determine that

1911 a trustee abused its discretion merely because the court would

1912 have exercised the discretion in a different manner or would not

1913 have exercised the discretion.
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1914 {(2) Subject to subsection (3) and unless the terms of the

1915| trust expressly indicate that a rule in this subsection does not

1916| apply, a person who is a beneficiary and a trustee may not:

1917 (a) Make discretionary distributions of either principal

1918 or income to or for the benefit of that trustee, other than

1919| distributions subject to an ascertainable standard;

1920 (b) Make discretionary allocations of receipts or expenses

1921| as between principal and income, unless the trustee acts in a

1922| fiduciary capacity whereby the trustee has no power to enlarge

1923| or shift any beneficial interest except as an incidental

1924| consequence of the discharge of the trustee's fiduciary duties;

1925 (c) Make discretionary distributions of either principal

1926| or income to satisfy any of the trustee's legal support

1927| obligations; or

1928 (d) Exercise any other power, including, but not limited

1929| to, the right to remove or to replace any trustee, so as to

1930| cause the powers enumerated in paragraph (a), paragraph (b), or

1931| paragraph (c) to be exercised on behalf of, or for the benefit

1932| of, a beneficiary who is also a trustee.

1933 (3) Subsection (2) does not apply to:
1934 (a) A power held by the settlor of the trust;
1935 (b) A power held by the settlor's spouse who is the

1936 trustee of a trust for which a marital deduction, as defined in

1937 s. 2056(a) or s. 2523 (a) of the Internal Revenue Code of 1986,

1938| as amended, was previously allowed;

1939 (c) Any trust during any period that the trust may be

1940; revoked or amended by its settlor; or
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1941 (d) A trust if contributions to the trust qualify for the

1942 annual exclusion under s. 2503 (c) of the Internal Revenue Code

1943 of 1986, as amended.

1944 (4) A power whose exercise is limited or prohibited by

1945| subsection (2) may be exercised by the remaining trustees whose

1946, exercise of the power is not so limited or prohibited. If there

1947| 1is no trustee qualified to exercise the power, on petition by

1948| any qualified beneficiary, the court may appoint an independent

1949 trustee with authority to exercise the power.

1950 (5) A person who has the right to remove or to replace a

1951| trustee does not possess nor may that person be deemed to

1952| possess, by virtue of having that right, the powers of the

1953{ trustee that is subject to removal or to replacement.

1954 736.08147 Duty to distribute trust income.--If a will or

1955 trust instrument granting income tc the settlor's or testator's

1956| spouse for life is silent as to the time of distribution of

1957| income and the frequency of distributions, the trustee shall

1958| distribute all net income, as defined in chapter 738, to the

1959 spouse no less frequently than annually. This provision shall

1960 apply to any trust established before, on, or after July 1,

1961| 2007, unless the trust instrument expressly directs or permits

1962 mnet income to be distributed less frequently than annually.

1963 736.0815 General powers of trustee.--

1964 ‘ (1) A trustee, without authorization by the court, may,

1965| except as limited or restricted by this code, exercise:

1966 (a) Powers conferred by the terms of the trust.
1967 (b) Except as limited by the terms of the trust:
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1968 1. All powers over the trust property that an unmarried

1969| competent owner has over individually owned property.

1970 2. Any other powers appropriate to achieve the proper

1971 investment, management, and distribution of the trust property.

1972 3. Any other powers conferred by this code.

1973 (2) The exercise of a power is subject to the fiduciary

1974| duties prescribed by this code.

1975 736.0816 Specific powers of trustee.--Except as limited or

1976| restricted by this code, a trustee may:

1977 (1) Collect trust property and accept or reject additions

1978| to the trust property from a settlor, including an asset in

1979| which the trustee is personally interested, and hold property in

1980 the name of a nominee or in other form without disclosure of the

1981| trust so that title to the property may pass by delivery but the

1982 trustee is liable for any act of the nominee in connection with

1983 the property so held.

1984 (2) Acquire or sell property, for cash or on credit, at

1985| public or private sale.

1986 (3) Acquire an undivided interest in a trust asset,

1987| including, but not limited to, a money market mutual fund,

1988 mutual fund, or commen trust fund, in which asset the trustee

1989| holds an undivided interest in any trust capacity, including any

1990| money market or other mutual fund from which the trustee or any

1991 affiliate or associate of the trustee is entitled to receive

1892 reasonable compensation for providing necessary services as an

1993 investment adviser, portfolio manager, or servicing agent. A

1994| trustee or affiliate or associate of the trustee may receive

1995| compensation for such services in addition to fees received for
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1996| administering the trust provided such compensation is fully

1997| disclosed in writing to all gualified beneficiaries.

1998 (4) Exchange, partition, or otherwise change the character

1999| of trust property.

2000 (5) Deposit trust money in an account in a regulated

2001 financial-service institution.

2002 (6) Borrow money, with or without security, and mortgage

2003| or pledge trust property for a period within or extending beyond

2004| the duration of the trust and advance money for the protection

2005 of the trust.

2006 (7) With respect to an interest in a proprietorship,

2007| partnership, limited liability company, business trust,

2008| corporation, or other form of business or enterprise, continue

2009| the business or other enterprise and take any action that may be

2010| taken by shareholders, members, or property owners, including,

2011| but not limited to, merging, dissolving, or otherwise changing

2012| the form of business organization or contributing additional

2013| capital.

2014 (8) With respect to stocks or other securities, exercise

2015| the rights of an absolute owner, including, but not limited to,

2016| the right to:

2017 (a) Vote, or give proxies to vote, with or without power

2018| of substitution, or enter into or continue a voting trust

2019 agreement.

2020 (b) Hold a security in the name of a nominee or in other

2021| form without disclosure of the trust so that title may pass by

2022| delivery.
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2023 (c) Pay calls, assessments, and other sums chargeable or

2024| accruing against the securities, and sell or exercise stock

2025| subscription or conversion rights.

2026 (d) Deposit the securities with a depositary or other

2027| regulated financial-service institution.

2028 (9) With respect to an interest in real property,

2029| construct, or make ordinary or extraordinary repairs to,

2030| alterations to, or improvements in, buildings or other

2031| structures, demolish improvements, raze existing or erect new

2032| party walls or buildings, subdivide or develop land, dedicate

2033 land to public use or grant public or private easements, and

2034| make or vacate plats and adjust boundaries.

2035 {(10) Enter into a lease for any purpose as lessor or

2036 lessee, including a lease or other arrangement for exploration

2037| and removal of natural resources, with or without the option to

2038| purchase or renew, for a period within or extending beyond the

2039 duration of the trust.

2040 (11) Grant an option involving a sale, lease, or other

2041| disposition of trust property or acguire an option for the

2042| acquigition of property, including an option exercisable beyond

2043| the duration of the trust, and exercise an option so acquired.

2044 (12) Insure the property of the trust against damage or

2045| loss and insure the trustee, trustee's agents, and beneficiaries

2046| against liability arising from the administration of the trust.

2047 (13) Abandon or decline to administer property of no value

2048| or of insufficient value to justify the collection or continued

2049| administration of such property.
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2050 (14) Pay or contest any claim, settle a claim by or

2051 against the trust, and release, in whole or in part, a claim

2052| Dbelonging to the trust.

2053 (15) Pay taxes, assessments, compensation of the trustee

2054 and of employees and agents of the trust, and other expenses

2055 incurred in the administration of the trust.

2056 (16) Allocate items of income or expense to trust income

2057| or principal, as provided by law.

2058 (17) Exercise elections with respect to federal, state,

2059 and local taxes.

2060 (18) Select a mode of payment under any employee benefit

2061| or retirement plan, annuity, or life insurance payable to the

2062 trustee, exercise rights under such plan, annuity, or insurance,

2063 including exercise of the right to indemnification for expenses

2064 and against liabilities, and take appropriate action to collect

2065 the proceeds.

2066 (19) Make loans out of trust property, including, but not

2067 limited to, loans to a beneficiary on terms and conditions that

2068 are falr and reasonable under the circumstances, and the trustee

2069| has a lien on future distributions for repayment of those loans.

2070 (20) Employ personsg, including, but not limited to,

2071| attorneys, accountants, investment advisers, or agents, even if

2072 they are the trustee, an affiliate of the trustee, or otherwise

2073 associated with the trustee, to advise or assist the trustee in

2074 the exercise of any of the trustee's powers and pay reasonable

2075| compensation and costs incurred in connection with such

2076 employment from the assets of the trust and act without
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2077| independent investigation on the recommendations of such

2078 persons.

2079 (21) Pay an amount distributable to a beneficiary who is

2080 under a legal disability or who the trustee reasonably believes

2081 is incapacitated, by paying the amount directly to the

2082| beneficiary or applying the amount for the beneficiary's

2083| benefit, or by:

2084 (a) Paying the amount to the beneficiary's guardian of the

2085| property or, if the beneficiary does not have a guardian of the

2086| property, the beneficiary's guardian of the person;

2087 (b) Paying the amount to the beneficiary's custodian under

2088 a Uniform Transfers to Minors Act or custodial trustee under a

2089| Uniform Custodial Trust Act, and, for that purpose, creating a

2090| custodianship or custodial trust;

2091 (¢) Paying the amount to an adult relative or other person

2092| having legal or physical care or custody of the beneficiary, to

2093| be expended on the beneficiary's behalf, if the trustee does not

2094 know of a guardian of the property, guardian of the person,

2095 custodian, or custodial trustee; or

2096 (d) Managing the amount as a separate fund on the

2097| beneficiary's behalf, subject to the beneficiary's continuing

2098| right to withdraw the distribution.

2099 (22) On distribution of trust property or the division or

2100 termination of a trust, make distributions in divided or

2101| undivided interests, allocate particular assets in proportionate

2102 or disproportionate shares, value the trust property for those

2103| purposes, and adjust for resulting differences in valuation.
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2104 (23) Prosecute or defend, including appeals, an action,

2105| claim, or judicial proceeding in any jurisdiction to protect

2106| trust property or the trustee in the performance of the

2107 trustee's duties.

2108 (24) Sign and deliver contracts and other instruments that

2109 are useful to achieve or facilitate the exercise of the

2110 trustee's powers.

2111 (25) On termination of the trust, exercise the powers

2112| appropriate to wind up the administration of the trust and

2113| distribute the trust property to the persons entitled to the

2114| property, subject to the right of the trustee to retain a

2115| reasonable reserve for the payment of debts, expenses, and

2116 taxes.

2117 736.08163 Powers of trustees relating to environmental oxr

2118| human health laws or to trust property contaminated with

2119! hazardous or toxic substances; liability.--

2120 (1) From the creation of a trust until final distribution

2121 of the assets from the trust, the trustee has, without court

2122| authorization, the powers specified in subsection (2).

2123 (2) Unless otherwise provided in the trust instrument, a

2124 trustee has the power, acting reasonably, to:

2125 (a) 1Inspect or investigate, or cause to be inspected or

2126| investigated, property held by the trustee, including interests

2127| in sole proprietorships, partnerships, or corporations and any

2128 assets owned by any such business entity for the purpose of

2129| determining compliance with an environmental law affecting that

2130| property or to respond to an actual or threatened violation of

2131| an environmental law affecting that property;
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2132 (b) Take, on behalf of the trust, any action necessary to

2133| prevent, abate, or otherwise remedy an actual or potential.

2134| wviolation of an environmental law affecting property held by the

2135| trustee, before or after initiation of an enforcement action by

2136| a governmental body;

2137 {(c) Refuse to accept property in trust if the trustee

2138| determines that any property to be donated or conveyed to the

2139| trustee is contaminated with a hazardous substance or is being

2140| used or has been used for an activity directly or indirectly

2141| involving a hazardous substance, which circumstance could result

2142 in liability to the trust or trustee or otherwise impair the

2143 value of the assets to be held;

2144 (d) Settle or compromise at any time any claim against the

2145 trust or trustee that may be asserted by a governmental body or

2146| private party that involves the alleged violation of an

2147| environmental law affecting property of any trust over which the

2148| trustee has responsibility;

2149 (e) Disclaim any power granted by any document, law, or

2150| rule of law that, in the sole judgment of the trustee, may cause

2151| the trustee to incur personal liability, or the trust to incur

2152| 1liability, under any environmental law;

2153 (f) Decline to serve as a trustee, or having undertaken to

2154| serve as a trustee, resign at any time, if the trustee believes

2155| there is or may be a conflict of interest in its fiduciary

2156| capacity and in its individual capacity because of potential

2157! claims or liabilities that may be asserted against the trustee

2158| on behalf of the trust by reason of the type or condition of the

2159 assets held; or
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2160 (g) Charge against the income and principal of the trust

2161| the cost of any inspection, investigation, review, abatement,

2162| response, cleanup, or remedial action that this section

2163 authorizes the trustee to take and, if the trust terminates or

21647 closes or the trust property is transferred to another trustee,

2165| hold assets sufficient to cover the cost of cleaning up any

2166| known environmental problem.

2167 (3) A trustee is not personally liable to any beneficiary

2168| or any other person for a decrease in value of assets in a trust

2169| by reason of the trustee's compliance or efforts to comply with

2170| an environmental law, specifically including any reporting

2171| reguirement under that law.

2172 (4) A trustee that acguires ownership or centrol of a

2173| vessel or other property, without having owned, operated, or

2174| materially participated in the management of that vessel or

2175| property before assuming ownership or control as trustee, is not

2176| considered an owner or operator for purposes of liability under

2177| chapter 376, chapter 403, or any other environmental law. A

2178| trustee that willfully, knowingly, or recklessly causes or

2179 exacerbates a release or threatened release of a hazardous

2180| substance is personally liable for the cost of the response, to

2181 the extent that the release or threatened release is

2182| attributable to the trustee's activities. This subsection does

2183| not preclude the filing of claims against the assets that

2184| constitute the trust held by the trustee or the filing of

2185| actions against the trustee in its representative capacity and

2186 in any such action, an award or judgment against the trustee

2187| must be satisfied only from the assets of the trust.
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2188 (5) The acceptance by the trustee of the property or a

2189 failure by the trustee to inspect or investigate the property

2190| does not create any inference as to whether there is liability

2191| under an environmental law with respect to that property.

2192 (6) For the purposes of this section, the term "hazardous

2193 substance” means a substance defined as hazardous or toxic, or

2194| any contaminant, pollutant, or constituent thereof, or otherwise

2195 regulated, by an environmental law.

2196 (7) This section does not apply to any trust created under

2197 a document executed before July 1, 1995, unless the trust is

2198| amendable and the settlor amends the trust at any time to

2199| incorporate the provisiong of this section.

2200 736.08165 Administration pending outcome of contest or

2201| other proceeding.--

2202 (1) Pending the outcome of a proceeding filed to determine

2203| the wvalidity of all or part of a trust or the beneficiaries of

2204 all or part of a trust, the trustee shall proceed with the

2205| administration of the trust as if no proceeding had been

2206| commenced, except no action may be taken and no distribution may

2207| be made to a beneficiary in contravention of the rights of those

2208| persons who may be affected by the outcome of the proceeding.

2209 (2) TUpon motion of a party and after notice to interested

2210| persons, a court, on good cause shown, may make an exception to

2211} the prohibition under subsection (1) and authorize the trustee

2212 to act or to distribute trust assets to a beneficiary subject to

2213! any conditions the court, in the court's discretion, may impose,

2214 including the posting of bond by the beneficiary.
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2215 736.0817 Distribution on termination.--Upon the occurrence

2216| of an event terminating or partially terminating a trust, the

2217| trustee shall proceed expeditiously to distribute the trust

2218| property to the persons entitled to the property, subject to the

2219| right of the trustee to retain a reasonable reserve for the

2220| payment of debts, expenses, and taxes. The provisions of this

2221| gection are in addition to and are not in derogation of the

2222 rights of a trustee under the common law with respect to final

2223 distribution of a trust.

2224 Section 9. Part IX of chapter 736, Florida Statutes,

2225| consisting of section 736.0901, is created to read:

2226

2227 PART IX

2228 TRUST INVESTMENTS

2229

2230 736.0901 Applicability of chapter 518.--A trustee shall

2231| invest trust property in accordance with chapter 518.

2232 Section 10. Part X of chapter 736, Florida Statutes,
2233 congisting of sections 736.1001, 736.1002, 736.1003, 736.1004,
2234 736.1005, 736.1006, 736.1007, 736.1008, 736.1009, 736.1010,
2235 736.1011, 736.1012, 736.1013, 736.1014, 736.1015, 736.1016,
2236 736.1017, and 736.1018, is created to read:

2237
2238 PART X

2239 LTIABILITY OF TRUSTEE AND RIGHTS OF PERSONS DEALING WITH TRUSTEE

2240
2241 736.1001 Remedies for breach of trust.
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2242 (1) A violation by a trustee of a duty the trustee owes to

2243| a beneficiary is a breach of trust.

2244 (2) To remedy a breach of trust that has occurred or may

2245 occur, the court may:

2246 (a) Compel the trustee to perform the trustee's duties;
2247 (b) Enjoin the trustee from committing a breach of trust;
2248 (c) Compel the trustee to redress a breach of trust by

2249 paying money or restoring property or by other means;

2250 (d) Order a trustee to account;

2251 (e) Appoint a special fiduciary to take possession of the

2252| trust property and administer the trust;

2253 (f) Suspend the trustee;

2254 (g) Remove the trustee as provided in s. 736.706;

2255 (h) Reduce or deny compensation to the trustee;

2256 (i) Subject to s. 736.1016, void an act of the trustee,

2257| impose a lien or a constructive trust on trust property, or

2258| trace trust property wrongfully disposed of and recover the

2259 property or its proceeds; or

2260 (j§) Order any other appropriate relief.

2261 (3) As an illustration of the remedies available to the

2262| court and without limiting the court's discretion as provided in

2263 gsubsection (2), if a breach of trust results in the favoring of

2264| any beneficiary to the detriment of any other beneficiary or

2265 consists of an abuse of the trustee's discretion:

2266 (a) To the extent the breach of trust has resulted in no

2267| distribution to a beneficiary or a distribution that is too

2268 small, the court may require the trustee to pay from the trust

2269| to the beneficiary an amount the court determines will restore
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2270| the beneficiary, in whole or in part, to his or her appropriate

2271| position.

2272 (b) To the extent the breach of trust has resulted in a

2273| distribution to a beneficiary that is too large, the court may

2274 restore the beneficiaries, the trust, or both, in whole or in

2275| part, to their appropriate positions by requiring the trustee to

2276 withhold an amount from one or more future distributions to the

2277| beneficiary who received the distribution that was too large or

2278| by requiring that beneficiary to return some or all of the

2279 distribution to the trust.

2280 736.1002 Damages for breach of trust.--

2281 (1) A trustee who commits a breach of trust is liable for

2282| the greater of:

2283 {(a) The amount required to restore the value of the trust

2284 property and trust distributions to what they would have been if

2285| the breach had not occurred, including lost income, capital

2286| gain, or appreciation that would have resulted from proper

2287 administration; or

2288 (b) The profit the trustee made by reason of the breach.

2289 (2) Except as otherwige provided in this subsection, if

2290| more than one person, including a trustee or trustees, is liable

2291| to the beneficiaries for a breach of trust, each liable person

2292| 1is entitled to pro rata contribution from the other person or

2293| persons. A person is not entitled to contribution if the person

2294| committed the breach of trust in bad faith. A person who

2295 received a benefit from the breach of trust is not entitled to

2296| contribution from another person to the extent of the benefit

2297 received.
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2298 (3) In determining the pro rata shares of liable persons

2299| in the entire liability for a breach of trust:

2300 (a) Their relative degrees of fault shall be the basis for

2301| allocation of liability.

2302 (b) If equity requires, the collective liability of some

2303 ags a group shall constitute a single share.

2304 (c) Principles of equity applicable to contribution

2305| generally shall apply.

2306 (4) The right of contribution shall be enforced as

2307 follows:

2308 (a) Contribution may be enforced by separate action,

2309| whether or not judgment has been entered in an action against

2310 two or more liable persons for the same breach of trust.

2311 {b) When a judgment has been entered in an action against

2312| two or more liable persons for the same breach of trust,

2313| contribution may be enforced in that action by judgment in favor

2314| of one judgment defendant against any other judgment defendants

2315| by motion upon notice to all parties to the action.

2316 (c) If there is a judgment for breach of trust against the

2317| 1liable person seeking contribution, any separate action by that

2318| person to enforce contribution must be commenced within 1 year

2319| after the judgment has become final by lapse cf time for appeal

2320| or after appellate review.

2321 (d) If there is no judgment for the breach of trust

2322| against the liable person seeking contribution, the person's

2323| right of contribution is barred unless the person has:

2324 1. Discharged by payment the common liability within the

2325| period of the statute of limitations applicable to the
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2326| beneficiary's right of action against the liable person and the

2327| person has commenced an action for contribution within 1 year

2328 after payment, or

2329 2. Agreed, while action is pending against the liable

2330 person, to discharge the common liability and has within 1 year

2331| after the agreement paid the liability and commenced the

2332| person's action for contribution.

2333 (5) The beneficiary's recovery of a judgment for breach of

2334| trust against one liable person does not of itself discharge

2335| other liable persons from liability for the breach of trust

2336| wunless the judgment is satisfied. The satisfaction of the

2337| judgment does not impair any right of contribution.

2338 (6) The judgment of the court in determining the liability

2339| of several defendants to the beneficiary for breach of trust is

2340| binding upon such defendants in determining the right of such

2341 defendants to contribution.

2342 (7) Subsection (2) applies to all causes of action for

2343| breach of trust pending on July 1, 2007, under which causes of

2344| action the right of contribution among persons jointly and

2345| severally liable is involved and to all causes of action filed

2346| after July 1, 2007.

2347 736.1003 Damages in absence of breach.--BRbsent a breach of

2348 trust, a trustee is not liable to a beneficiary for a loss or

2349| depreciation in the value of trust property or for not having

2350/ made a profit.

2351 736.1004 Attorney's fees and costs.--
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2352 (1) (a) In all actions for breach of fiduciary duty or

2353| challenging the exercise of, or failure to exercise, a trustee's

2354 powers; and

2355 (b) In proceedings arising under ss. 736.0410-736.0417,

2356

2357| the court shall award taxable costs as in chancery actions,

2358| including attorney fees and guardian ad litem fees.

2359 (2) When awarding taxable costs under this section,

2360| including attorney fees and guardian ad litem fees, the court,

2361| in its discretion, may direct payment from a party's interest,

2362| if any, in the trust or enter a judgment that may be satisfied

2363 from other property of the party, or both.

2364 736.1005 Attorney's fees for services to the trust.--

2365 (1) Any attorney who has rendered services to a trust may

2366| be awarded reasonable compensation from the trust. The attorney

2367| may apply to the court for an order awarding attorney's fees

2368 and, after notice and service on the trustee and all

2369| beneficiaries entitled to an accounting under s. 736.0813, the

2370| court shall enter an order on the fee application.

2371 (2) Whenever attorney's fees are to be paid out of the

2372 trust, the court, in its discretion, may direct from what part

2373| of the trust the fees shall be paid.

2374 (3) Except when a trustee's interest may be adverse in a

2375| particular matter, the attorney shall give reasonable notice in

2376| writing to the trustee of the attorney's retention by an

2377| interested person and the attorney's entitlement to fees

2378| pursuant to this section. A court may reduce any fee award for

2379 services rendered by the attorney pricr to the date of actual
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2380 notice to the trustee, if the actual notice date is later than a

2381| date of reasonable notice. In exercising this discretion, the

2382| court may exclude compensation for services rendered after the

2383| reasonable notice date but prior to the date of actual notice.

2384 736.1006 Costs in trust proceedings.--

2385 (1) In all trust proceedings, costs may be awarded as in

2386| chancery actions.

2387 (2) Whenever costs are to be paid out of the trust, the

2388| court, in its discretion, may direct from what part of the trust

2389| the costs shall be paid.

2390 736.1007 Trustee's attorney's fees.--

2391 (1) If the trustee of a revocable trust retains an

2392| attorney to render legal services in connection with the initial

2393| administration of the trust, the attorney is entitled to

2394| reasonable compensation for those legal services, payable from

2395 the assets of the trust without court order. The trustee and the

2396 attorney may agree to compensation that is determined in a

2397| manner or amount other than the manner or amount provided in

2398| this section. The agreement is not binding on a person who bears

2399| the impact of the compensation unless that person is a party to

2400| or otherwise consents to be bound by the agreement. The

2401| agreement may provide that the trustee is not individually

2402 liable for the attorney's fees and costs.

2403 (2) Unless otherwise agreed, compensation based on the

2404| value of the trust assets immediately following the settlor's

2405| death and the income earned by the trust during initial

2406| administration at the rate of 75 percent of the schedule

2407| provided in s. 733.6171(3) (a)-(h) is presumed to be reasonable
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2408| total compensation for ordinary services of all attorneys

2409| employed generally to advise a trustee concerning the trustee's

2410 duties in initial trust administration.

2411 (3) An attorney who is retained to render only limited and

2412| specifically defined legal services shall be compensated as

2413| provided in the retaining agreement. If the amount or method of

2414| determining compensation is not provided in the agreement, the

2415| attorney is entitled to a reasonable fee, taking into account

2416 the factors set forth in subsection (6).

2417 (4) Ordinary services of the attorney in an initial trust

2418| administration include legal advice and representation

2419| concerning the trustee's duties relating to:

2420 (a) Review of the trust instrument and each amendment for

2421| 1legal sufficiency and interpretation.

2422 (b) Implementation of substitution of the successor

2423 trustee.

2424 (c) Persons who must or should be served with required

2425| notices and the method and timing of such service.

2426 (d) The obligation of a successor to require a former

2427| trustee to provide an accounting.

2428 (e) The trustee's duty to protect, insure, and manage

2429| trust assets and the trustee's liability relating to these

2430 duties.

2431 (f) The trustee's duty regarding investments imposed by

2432 the prudent investor rule.

2433 (g) The trustee's obligation to inform and account to

2434 beneficiaries and the method of satisfaction of such

2435| obligations, the liability of the trust and trustee to the
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2436| settlor's creditors, and the advisability or necessity for

2437| probate proceedings to bar creditors.

2438 {(h) Contributions due to the personal representative of

2439| the settlor's estate for payment of expenses of administration

2440| and obligations of the settlor's estate.

2441 (i) Identifying tax returns required to be filed by the

2442| trustee, the trustee's liability for payment of taxes, and the

2443 due date of returns.

2444 (j) Filing a nontaxable affidavit, if not filed by a

2445| personal representative.

2446 (k) Order of payment of expenses of administration of the

2447| trust and order and priority of abatement of trust

2448 distributions.

2449 (1) Distribution of income or principal to beneficiaries

2450 or funding of further trusts provided in the governing

2451 instrument.

2452 (m) Preparation of any legal documents required to effect

2453 distribution.

2454 (n) Fiduciary duties, avoidance of self-dealing, conflicts

2455| of interest, duty of impartiality, and obligations to

2456| beneficiaries.

2457 (o) If there is a conflict of interest between a trustee

2458| who is a beneficiary and other beneficiaries of the trust,

2459! advice to the trustee on limitations of certain authority of the

2460| trustee regarding discretionary distributions or exercise of

2461| certain powers and alternatives for appointment of an

2462 independent trustee and appropriate procedures.
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2463 (p) Procedures for the trustee's discharge from ligbility

2464| for administration of the trust on termination or resignation.

2465 (5) In addition to the attorney's fees for ordinary

2466 services, the attorney for the trustee shall be allowed further

2467| reasonable compensation for any extraordinary service. What

2468 constitutes an extraordinary service may vary depending on many

2469| factors, including the size of the trust. Extraordinary services

2470| may include, but are not limited to:

2471 (a) Involvement in a trust contest, trust construction, a

24721 proceeding for determination of beneficiaries, a contested

2473| c¢laim, elective share proceedings, apportionment of estate

2474| taxes, or other adversary proceedings or litigation by or

2475 against the trust.

2476 (b) Representation of the trustee in an audit or any

2477| proceeding for adjustment, determination, or collection of any

2478 taxes.

2479 (¢) Tax advice on postmortem tax planning, including, but

2480| not limited to, disclaimer, renunciation of fiduciary

2481 commission, alternate valuation date, allocation of

2482 administrative expenses between tax returns, the QTIP or reverse

2483| QTIP election, allocation of GST exemption, gqualification for

2484| Internal Revenue Code ss. 303 and 6166 privileges, deduction of

2485 last illness expenseg, distribution planning, asset basis

2486| considerations, throwback rules, handling income or deductions

2487| 1in respect of a decedent, valuation discounts, special use and

2488| other valuation, handling employee benefit or retirement

2489 proceeds, prompt assessment request, or request for release from

2490| personal liability for payment of tax.
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2491 (d) Review of an estate tax return and preparation or

2492 review of other tax returns required to be filed by the trustee.

2493 (e) Preparation of decedent's federal estate tax return.

2494| If this return is prepared by the attorney, a fee of one-half of

2495| 1 percent up to a value of $10 million and one-fourth of 1

2496 percent on the value in excess of $10 million, of the gross

2497| estate as finally determined for federal estate tax purposes, is

2498 presumed to be reasonable compensation for the attorney for this

2499 gservice. These fees shall include services for routine audit of

2500| the return, not beyond the examining agent level, if required.

2501 (f) Purchase, sale, lease, or encumbrance of real property

2502 by the trustee or involvement in zoning, land use,

2503 environmental, or other similar matters.

2504 (g) Legal advice regarding carrying on of decedent's

2505| business or conducting other commercial activity by the trustee.

2506 (h) Legal advice regarding claims for damage to the

2507| environment or related procedures.

2508 (i) Legal advice regarding homestead status of trust real

2509 property or proceedings involving the status.

2510 (j) Involvement in fiduciary, employee, or attorney

2511| compensation disputes.

2512 (k) Considerations of special valuation of trust assets,

2513 including discounts for blockage, minority interests, lack of

2514 marketability, and environmental liability.

2515 (6) Upon petition of any interested person in a proceeding

2516| to review the compensation paid or to be paid to the attorney

2517 for the trustee, the court may increase or decrease the

2518| compensation for ordinary services of the attorney for the

Page 92 of 166

CODING: Words stricken are deletions; words underlined are additions.
hb0425-01-c1



F L ORI DA H O U S E O F R EPRESENTATIVES

HB 425 2006
Cs

2519| trustee or award compensation for extraordinary services if the

2520| facts and circumstances of the particular administration

2521| warrant. In determining reasonable compensation, the court shall

2522| consider all of the following factors giving such weight to each

2523| as the court may determine to be appropriate:

2524 (a) The promptness, efficiency, and skill with which the

2525| initial administration was handled by the attorney.

2526 (b) The responsibilities assumed by, and potential

2527 liabilities of, the attorney.

2528 {c¢) The nature and value of the assets that are affected

2529| by the decedent's death.

2530 (d) The benefits or detriments resulting to the trust or

2531| the trust's beneficiaries from the attorney's services.

2532 (e) The complexity or simplicity of the administration and

2533 the novelty of issues presented.

2534 (f) The attorney's participation in tax planning for the

2535 estate, the trust, and the trust's beneficiaries and tax return

2536| preparation or review and approval.

2537 (g) The nature of the trust assets, the expenses of

2538| administration, and the claims payable by the trust and the

2539 compensation paid to other professionals and fiduciaries.

2540 (h) Any delay in payment of the compensation after the

2541 services were furnished.

2542 (i) Any other relevant factors.

2543 (7) The court may determine reasonable attorney's

2544 | compensation without receiving expert testimony. Any party may

2545| offer expert testimony after notice to interested persons. If

2546| expert testimony is offered, an expert witness fee may be
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2547| awarded by the court and paid from the assets of the trust. The

2548| court shall direct from what part of the trust the fee is to be

2549| paid.

2550 (8) If a separate written agreement regarding compensation

2551| exists between the attorney and the settlor, the attorney shall

2552 furnish a copy to the trustee prior to commencement of

2553 employment and, if employed, shall promptly file and serve a

2554 copy on all interested persons. A separate agreement or a

2555| provision in the trust suggesting or directing the trustee to

2556 retain a specific attorney does not obligate the trustee to

2557 employ the attorney or obligate the attorney to accept the

2558| representation but, if the attorney who is a party to the

2559| agreement or who drafted the trust is employed, the compensation

2560| paid shall not exceed the compensation provided in the

2561 agreement.

2562 (9) Court proceedings to determine compensation, if

2563| required, are a part of the trust administration process and the

2564 costs, including fees for the trustee's attorney, shall be

2565| determined by the court and paid from the assets of the trust

2566| unless the court finds the attorney's fees request to be

2567 substantially unreasonable. The court shall direct from what

2568| part of the trust the fees are to be paid.

2569 (10) As used in this section, the term "initial trust

2570| administration" means administration of a revocable trust during

2571| the period that begins with the death of the settlor and ends on

2572| the final distribution of trust assets outright or to continuing

2573 trusts created under the trust agreement but, if an estate tax

2574 return is required, not until after issuance of an estate tax
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2575| closing letter or other evidence of termination of the estate

2576| tax proceeding. This initial period is not intended to include

2577| continued regular administration of the trust.

2578 736.1008 Limitations on proceedings against trustees.--

2579 (1) Except as provided in subsection (2), all claims by a

2580| beneficiary against a trustee for breach of trust are barred as

2581| provided in chapter 95 as to:

2582 (a) All matters adequately disclosed in a trust disclosure

2583 | document issued by the trustee, with the limitations period

2584| beginning on the date of receipt of adequate disclosure.

2585 (b) All matters not adequately disclosed in a trust

2586 disclosure document if the trustee has issued a final trust

2587| accounting and has given written notice to the beneficiary of

2588| the availability of the trust records for examination and that

2589| any claims with respect to matters not adequately disclosed may

2590| be barred unless an action is commenced within the applicable

2591| limitations period provided in chapter 95. The limitations

2592| period beging on the date of receipt of the final trust

2593| accounting and notice.

2594 (2) Unless sooner barred by adjudication, consent, or

2595| limitations, a beneficiary is barred from bringing an action

2596| against a trustee for breach of trust with respect to a matter

2597| that was adequately digclosed in a trust disclosure document

2598| unless a proceeding to assert the claim is commenced within 6

2599| months after receipt from the trustee of the trust disclosure

2600| document or a limitation notice that applies to that disclosure

2601 document, whichever is received later.
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2602 (3) When a trustee has not igsued a final trust accounting

2603| or has not given written notice to the beneficiary of the

2604| availability of the trust records for examination and that

2605| claims with respect to matters not adequately disclosed may be

2606| barred, a claim against the trustee for breach of trust based on

2607| a matter not adequately disclosed in a trust disclosure document

2608| accrues when the beneficiary has actual knowledge of the

2609| trustee's repudiation of the trust or adverse possession of

2610 trust assets, and is barred as provided in chapter 95.

2611 (4) As used in this section, the term:

2612 (a) "Trust disclosure document" means a trust accounting

2613 or any other written report of the trustee. A trust disclosure

2614| document adequately discloses a matter if the document provides

2615| sufficient information so that a beneficiary knows of a claim or

2616| reasonably should have inquired into the existence of a claim

2617| with respect to that matter.

2618 (b) "Trust accounting” means an accounting that adeguately

2619| discloses the information required by and that substantially

2620| complies with the standards set forth in s. 736.08135,

2621 (c) "ILimitation notice" means a written statement of the

2622| trustee that an action by a beneficiary against the trustee for

2623| breach of trust based on any matter adequately disclosed in a

2624 trust disclosure document may be barred unless the action is

2625| commenced within 6 months after receipt of the trust disclosure

2626| document or receipt of a limitation notice that applies to that

2627 trust disclosure document, whichever is later. A limitation

2628| notice may but is not required to be in the following form: "An

2629 action for breach of trust based on matters disclosed in a trust
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2630| accounting or other written report of the trustee may be subject

2631| to a 6-month statute of limitations from the receipt of the

2632| trust accounting or other written report. If you have questions,

2633| please consult your attorney."

2634 (5) For purposes of this section, a limitation notice

2635| applies to a trust disclosure document when the limitation

2636 notice is:

2637 (a) Contained as a part of the trust disclosure document

2638 or as a part of another trust disclosure document received

2639| within 1 year prior to the receipt of the latter trust

2640 disclosure document;

2641 (b) Accompanied concurrently by the trust disclosure

2642| document or by another trust disclosure document that was

2643| received within 1 year prior to the receipt of the latter trust

2644 disclosure document;

2645 (¢) Delivered separately within 10 days after the delivery

2646 of the trust disclosure document or of another trust disclosure

2647| document that was received within 1 year prior to the receipt of

2648 the latter trust disclosure document. For purposes of this

2649| paragraph, a limitation notice is not delivered separately if

2650| the notice is accompanied by another written communication,

2651| other than a written communication that refers only to the

2652 limitation notice; or

2653 (d) Received more than 10 days after the delivery of the

2654| trust disclosure document but only if the limitation notice

2655 references that trust disclosure document and:

2656 1. Offers to provide to the beneficiary on request another

2657| copy of that trust disclosure document if the document was
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2658| received by the beneficiary within 1 year prior to receipt of

2659 the limitation notice; or

2660 2. Is accompanied by another copy of that trust disclosure

2661| document if the trust disclosure document was received by the

2662 beneficiary 1 year or more prior to the receipt of the

2663 limitation notice.

2664 (6) This section applies to trust accountings for

2665| accounting periods beginning on or after January 1, 2008, and to

2666| written reports, other than trust accountings, received by a

2667| beneficiary on or after January 1, 2008.

2668 736.1009 Reliance on trust instrument.--A trustee who acts

2669| 1in reasonable reliance on the terms of the trust as expressed in

2670 the trust instrument is not liable to a beneficiary for a breach

2671 of trust to the extent the breach resulted from the reliance.

2672 736.1010 Event affecting administration or

2673| distribution.--If the happening of an event, including marriage,

2674 divorce, performance of educational requirements, or death,

2675 affects the administration or distribution of a trust, a trustee

2676| who has exercised reasonable care to ascertain the happening of

2677| the event is not liable for a loss resulting from the trustee's

2678 lack of knowledge.

2679 736.1011 Exculpation of trustee.--

2680 (1) A term of a trust relieving a trustee of liability for

2681 breach of trust is unenforceable to the extent that the term:

2682 (a) Relieves the trustee of liability for breach of trust

2683 committed in bad faith or with reckless indifference to the

2684 purposes of the trust or the interests of the beneficiaries; or
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2685 (b) Was inserted into the trust instrument as the result

2686| of an abuse by the trustee of a fiduciary or confidential

2687| relationship with the settlor.

2688 (2) An exculpatory term drafted or caused to be drafted by

2689 the trustee is invalid as an abuse of a fiduciary or

2690 confidential relationship unless the trustee proves that the

2691| exculpatory term is fair under the circumstances and that the

2692 term's existence and contents were adequately communicated

2693| directly to the settlor.

2694 736.1012 Beneficiary's consent, release, or

2695| ratification.--A trustee is not liable to a beneficiary for

2696| breach of trust if the beneficiary consented to the conduct

2697| constituting the breach, released the trustee from liability for

2698 the breach, or ratified the transaction constituting the breach,

2699 unless:

2700 (1) The consent, release, or ratification of the

2701 beneficiary was induced by improper conduct of the trustee; or

2702 (2) At the time of the consent, release, or ratification,

2703| the beneficiary did not know of the beneficiary's rights or of

2704| the material facts relating to the breach.

2705 736.1013 Limitation on personal liability of trustee.--

2706 (1) Except as otherwise provided in the contract, a

2707| trustee is not personally liable on a contract properly entered

2708| into in the trustee's fiduciary capacity in the course of

2709| administering the trust if the trustee in the contract disclosed

2710| the fiduciary capacity.

2711 (2) A trustee is personally liable for torts committed in

2712 the course of administering a trust or for obligations arising
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2713 from ownership or control of trust property only if the trustee

2714 is personally at fault.

2715 (3) A claim based on a contract entered into by a trustee

2716| 1in the trustee's fiduciary capacity, on an obligation arising

2717 from ownership or control of trust property, or on a tort

2718 committed in the course of administering a trust may be asserted

2719 in a judicial proceeding against the trustee in the trustee's

2720| fiduciary capacity, whether or not the trustee is personally

2721 liable for the claim.

2722 (4) 1Issues of liability between the trust estate and the

2723| trustee individually may be determined in a proceeding for

2724| accounting, surcharge, or indemnification or in any other

2725| appropriate proceeding.

2726 736.1014 Limitations on actions against certain trusts.--

2727 (1) After the death of a settlor, no creditor of the

2728 settlor may bring, maintain, or continue any direct action

2729| against a trust described in s. 733.707(3), the trustee of the

2730| trust, or any beneficiary of the trust that is dependent on the

2731| individual liability of the settlor. Such claims and causes of

2732 action against the settlor shall be presented and enforced

2733| against the settlor's estate as provided in part VII of chapter

2734 733 and the personal representative of the settlor's estate may

2735| obtain payment from the trustee of a trust described in s.

2736 733.707(3) as provided in ss. 733.607(2), 733.707(3), and

2737 736.05053.

2738 (2) This section does not preclude a direct action against

2739 a trust described in s. 733.707(3), the trustee of the trust, or
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2740| a beneficiary of the trust that is not dependent on the

2741| individual liability of the settlor.

2742 (3) This section does not affect the lien of any duly

2743| recorded mortgage or security interest or the lien of any person

2744 in possession of personal property or the right to foreclose and

2745| enforce the mortgage or lien.

2746 736.1015 Interest as general partner.--

2747 (1) Unless personal liability is imposed in the contract,

2748| a trustee who holds an interest as a general partner in a

2749| general or limited partnership is not personally liable on a

2750| contract entered into by the partnership after the trust's

2751| acquisgition of the interest if the fiduciary capacity was

2752| disclosed in the contract or in a statement previously filed

2753| pursuant to a Uniform Partnership Act or Uniform Limited

2754| Partnership Act.

2755 (2) A trustee who holds an interest as a general partner

2756 is not personally liable for torts committed by the partnership

2757| or for obligations arising from ownership or control of the

2758 interest unless the trustee is personally at fault.

2759 (3) If the trustee of a revocable trust holds an interest

2760| as a general partner, the settlor is personally liable for

2761| contracts and other obligations of the partnership as if the

2762| settlor were a general partner.

2763 736.1016 Protection of person dealing with trustee.--

2764 (1) A person other than a beneficiary who in good faith

2765| assists a trustee or who in good faith and for value deals with

2766 a trustee, without knowledge that the trustee is exceeding or
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2767| improperly exercising the trustee's powers, is protected from

2768 liability as if the trustee properly exercised the power.

2769 (2) A person other than a beneficiary who in good faith

2770| deals with a trustee is not required to inquire into the extent

2771| of the trustee's powers or the propriety of their exercise.

2772 (3) A person who in good faith delivers assets to a

2773 trustee need not ensure their proper application.

2774 (4) A person other than a beneficiary who in good faith

2775| assists a former trustee or who in good faith and for wvalue

2776 deals with a former trustee, without knowledge that the

2777| trusteeship has terminated, is protected from liability as if

2778 the former trustee were still a trustee.

2779 (5) Comparable protective provisions of other laws

2780| relating to commercial transactions or transfer of securities by

2781| fiduciaries prevail over the protection provided by this

2782 section.

2783 736.1017 Certification of trust.--

2784 (1) Instead of furnishing a copy of the trust instrument

2785| to a person other than a beneficiary, the trustee may furnish to

2786| the person a certification of trust containing the following

2787 information:

2788 (a) The trust exists and the date the trust instrument was

2789 executed.

2790 (b) The identity of the settlor.

2791 (c) The identity and address of the currently acting

2792 trustee.
2793 (d) The powers of the trustee.
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2794 (e) The revocability or irrevocability of the trust and

2795| the identity of any person holding a power to revoke the trust.

2796 (f) The authority of cotrustees to sign or otherwise

2797| authenticate and whether all or less than all are required in

2798 order to exercise powers of the trustee.

2799 (g) The manner of taking title to trust property.

2800 (2) A certification of trust may be signed or otherwise

2801| authenticated by any trustee.

2802 (3) A certification of trust must state that the trust. has

2803 not been revoked, modified, or amended in any manner that would

2804| cause the representationsg contained in the certification of

2805 trust to be incorrect.

2806 (4) A certification of trust need not contain the

2807 dispositive terms of a trust.

2808 (5) A recipient of a certification of trust may require

2809| the trustee to furnish copies of any excerpts from the original

2810| trust instrument and later amendments that designate the trustee

2811| and confer upon the trustee the power to act in the pending

2812 transaction.

2813 (6) A person who acts in reliance on a certification of

2814| trust without knowledge that the representations contained in

2815| the certification are incorrect is not liable to any person for

2816 so acting and may assume without inquiry the existence of the

2817 facts contained in the certification. Knowledge of the terms of

2818! the trust may not be inferred solely from the fact that a copy

2819| of all or part of the trust instrument is held by the person

2820| relying on the certification.
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2821 (7) A person who in good faith enters into a transaction

2822| in reliance on a certification of trust may enforce the

2823| transaction against the trust property as if the represgentations

2824 contained in the certification were correct.

2825 (8) This section does not limit the right of a person to

2826| obtain a copy of the trust instrument when required to be

2827| furnished by law or in a judicial proceeding concerning the

2828 trust.

2829 736.1018 TImproper distribution or payment; liability of

2830| distributee.--Any person who received a distribution or was paid

2831 improperly from a trust shall return the assets or funds

2832 received and the income from those assets or interest on the

2833| funds from the date of distribution or payment unless the

2834| distribution or payment cannot be gquestioned becausge of

2835| adjudication, estoppel, or limitations. If the person does not

2836 have the assets or funds, the value of the assets or funds at

2837| the date of disposition, income from the assets or funds, and

2838| gain received by the person from the assets or funds shall be

2839| returned.

2840 Section 11. Part XI of chapter 736, Florida Statutes,
2841 consisting of sections 736.1101, 736.1102, 736.1103, 736.1104,
2842 736.1105, 736.1106, 736.1107, and 736.1108, is created to read:

2843

2844 » PART XI

2845 RULES OF CONSTRUCTION
2846

2847 736.1101 Rules of construction; general

2848| provisions.--Except as provided in s. 736.0105(2):
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2849 (1) The intent of the settlor as expressed in the terms of

2850| the trust controls the legal effect of the dispositions made in

2851 the trust.

2852 (2) The rules of construction as expressed in this part

2853| shall apply unless a contrary intent is indicated by the terms

2854 of the trust.

2855 736.1102 Construction of generic terms.--Adopted persons

2856] and persong born out of wedlock are included in class gift

2857 terminology and terms of relationship, in accordance with rules

2858| for determining relationships for purposes of intestate

2859 succession.

2860 736.1103 Gifts to multi-generation classes to be per

2861 stirpes.--Class gifts to descendants, issue, and other multi-

2862| generation classes shall be per stirpes.

2863 736.1104 Killer not entitled to receive property or other

2864| Dbenefits by reason of victim's death.--

2865 (1) A beneficiary of a trust who unlawfully and

2866| intentionally kills or unlawfully and intentionally participates

2867| in procuring the death of the settlor or another person on. whose

2868| death such beneficiary's interest depends, is not entitled to

2869| any trust interest, including homestead, dependent on the

2870| wvictim's death and such interest shall devolve as though the

2871| killer had predeceased the victim.

2872 (2) A final judgment of conviction of murder in any degree

2873 is conclusive for the purposes of thisg section. In the absence

2874| of a murder conviction in any degree, the court may determine by

2875| the greater weight of the evidence whether the killing was

2876| unlawful and intentional for purposes of this section.
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2877 736.1105 Dissolution of marriage; effect on revocable

2878| trust.--Unless the trust ingtrument or the judgment for

2879| dissolution of marriage or divorce expressly provides otherwise,

2880| if a revocable trust is executed by a husband or wife as settlor

2881| prior to annulment of the marriage or entry of a judgment for

2882| dissolution of marriage or divorce of the settlor from the

2883 settlor's spouse, any provision of the trust that affects the

2884| settlor's sgpouse will become void upon annulment of the marriage

2885| or entry of the judgment of dissolution of marriage or divorce

2886| and any such trust shall be administered and construed as if the

2887| settlor's spouse had died on the date of the annulment or on

2888| entry of the judgment for dissolution of marriage or divorce.

2889 736.1106 Antilapse; survivorship with respect to future

2890| interests under terms of inter vivos and testamentary trusts;

2891 substitute takers.--

2892 (1) As used in this section, the term:

2893 (a) "Beneficiary" means the beneficiary of a future

2894 interest and includes a class member if the future interest is

2895| in the form of a class gift.

2896 (b) "Distribution date," with respect to a future

2897 interest, means the time when the future interest is to take

2898| effect in possession or enjoyment. The distribution date need

2899| not occur at the beginning or end of a calendar day, but can

2900| occur at a time during the course cf a day.

2901 (c) "Future interest" includes an alternative future

2902| interest and a future interest in the form of a class gift.

2903 (d) "FPuture interest under the terms of a trust" means a

2904| future interest created by an inter vivos or testamentary
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2905| transfer to an existing trust or creating a trust or by an

2906| exercise of a power of appointment to an existing trust

2907| directing the continuance of an existing trust, designating a

2908| beneficiary of an existing trust, or creating a trust.

2909 (e) "Surviving beneficiary" or "surviving descendant"

2910| means a beneficiary or a descendant who did not predecease the

2911| distribution date or is not deemed to have predeceased the

2912| distribution date by operation of law.

2913 (2) A future interest under the terms of a trust is

2914| contingent upon the beneficiary surviving the distribution date.

2915| Unless a contrary intent appears in the trust instrument, if a

2916| beneficiary of a future interest under the terms of a trust

2917 fails to survive the distribution date, and the deceased

2918| beneficiary leaves surviving descendants, a substitute gift is

2919| created in the beneficiary's surviving descendants. They take

2920| per stirpes the property to which the beneficiary would have

2921| been entitled if the beneficiary had survived the distribution

2922 date.

2923 (3) In the application of this section:

2924 (a) Words of survivorship attached to a future interest

2925| are a sufficient indication of an intent contrary to the

2926| application of this sectiomn.

2927 (b) A residuary clause in a will is not a sufficient

2928| indication of an intent contrary to the application of this

2929| section, whether or not the will specifically provides that

2930| lapsed or failed devises are to pass under the residuary clause.
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2931 (4) 1If, after the application of subsections (2) and (3),

2932| there is no surviving taker, the property passes in the

2933| following order:

2934 (a) If the future interest was created by the exercise of

2935| a power of appointment, the property passes under the donor's

2936| gift-in-default clause, if any, which clause is treated as

2937| creating a future interest under the terms of a trust.

2938 (b) If no taker is produced by the application of

2939| paragraph (a) and the trust was created in a nonresiduary devise

2940| or appointment in the transferor's will, the property passes

2941| under the residuary clause in the transferor's will. For

2942| purposes of this section, the residuary clause is treated as

2943| creating a future interest under the terms of a trust.

2944 (c¢) If no taker is produced by the application of

2945| paragraph (a) or paragraph (b), the property passes to those

2946| persons, including the state, and in such shares as would

2947 succeed to the transferor's intestate estate under the intestate

2948 succession law of the transferor's domicile if the transferor

2949| died when the disposition is to take effect in possession or

2950| enjoyment.
2951

2952| For purposes of paragraphs (b) and (c), the term "transferor™"

2953| with respect to a future interest created by the exercise of a

2954| power of appointment, means the donor if the power was a

2955| nongeneral power and the donee if the power was a general power.

2956 (5) This section applies to all trusts other than trusts

2957 that were irrevocable before the effective date of this code.
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2958 736.1107 Change in securities; dccessions;

2959| nonademption.--A gift of gpecific securities, rather than their

2960| equivalent value, entitles the beneficiary only to:

2961 (1) As much of the gifted securities of the same issuer

2962 held by the trust estate at the time of the occurrence of the

2963| event entitling the beneficiary to distribution.

2964 (2) Any additional or other securities of the same issuer

2965 held by the trust estate because of action initiated by the

2966| issuer, excluding any acquired by exercise of purchase options.

2967 (3) Securities of another issuer held by the trust estate

2968| as a result of a merger, consolidation, reorganization, or other

2969| similar action initiated by the original issuer.

2970 736.1108 Penalty clause for contest.--

2971 (1) A provision in a trust instrument purporting to

2972| penalize any interested person for contesting the trust

2973 instrument or instituting other proceedings relating to a trust

2974 estate or trust assets is unenforceable.

2975 (2) This section applies to trusts created on or after

2976 October 1, 1993. For purposes of this subsection, a revocable

2977| trust shall be treated as created when the right of revocation

2978 terminates.

2979 Section 12. Part XII of chapter 736, Florida Statutes,
2980 consisting of sections 736.1201, 736.1202, 736.1203, 736.1204,
2981 736.1205, 736.1206, 736.1207, 736.1208, 736.1209, and 736.1210,

2982 is created to read:

2983
2984 PART XTI
2985 CHARITABLE TRUSTS
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2987 736.1201 Definitions.--As used in this part:
2988 (1) "Charitable organization" means an organization

2989 described in s. 501 (c) (3) of the Internal Revenue Code and

2990| exempt from tax under s. 501 (a) of the Internal Revenue Code.

2991 (2) "Tnternal Revenue Code" means the Internal Revenue

2992 Code of 1986, as amended.

2993 (3) '"Private foundation trust" means a trust, including a

2994 trust described in s. 4947 (a) (1) of the Internal Revenue Code,

2995 as defined in s. 509(a) of the Internal Revenue Code.

2996 (4) "Split interest trust" means a trust for individual

2997| and charitable beneficiaries that is subject to the provisions

2998 of s. 4947 (a) (2) of the Internal Revenue Code.

2999 (5) "State attorney" means the state attorney for the

3000| djudicial circuit of the principal place of administration of the

3001 trust pursuant to s. 736.0108.

3002 736.1202 Application of this part.--Except as otherwise

3003| provided in the trust, the provisions of this part apply to all

3004| private foundation trusts and split interest trusts, whether

3005 created or established before or after November 1, 1971, and to

3006 all trust assets acquired by the trustee before or after

3007 November 1, 1971.

3008 736.1203 Trustee of a private foundation trust or a split

3009| interest trust.--Except as provided in s. 736.1205, the trustee

3010, of a private foundation trust or a split interest trust has the

3011| duties and powers conferred on the trustee by this part.

3012 736.1204 Powers and duties of trustee of a private

3013 foundation trust or a split interest trust.--
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3014 (1) In the exercise of a trustee's powers, including the

3015| powers granted by this part, a trustee has a duty to act with

3016| due regard to the trustee's obligation as a fiduciary, including

3017| a duty not to exercise any power in such a way as to:

3018 (a) Deprive the trust of an otherwise available tax

3019| exemption, deduction, or credit for tax purposes;

3020 (b) Deprive a donor of a trust asset or tax deduction or

3021 credit; or

3022 (c) Operate to impose a tax on a donor, trust, or other

3023 person.
3024

3025| For purposes of this subsection, the term "tax" includes, but is

3026| not limited to, any federal, state, or local excise, income,

3027 gift, estate, or inheritance tax.

3028 (2) Except as provided in s. 736.1205, a trustee of a

3029| private foundation trust shall make distributions at such time

3030 and in such manner as not to subject the trust to tax under s.

3031 4942 of the Internal Revenue Code.

3032 (3) Except as provided in subsection (4) and in s.

3033| 736.1205, a trustee of a private foundation trust, or a split

3034| interest trust to the extent that the split interest trust is

3035| subject to the provisions of s. 4947(a) (2) of the Internal

3036| Revenue Code, in the exercise of the trustee's powers shall not:

3037 (a) Engage in any act of self-dealing as defined in s.

3038 4941 (d) of the Internal Revenue Code;

3039 (b) Retain any excess business holdings as defined in s.

3040 4943 (c¢) of the Internal Revenue Code;
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3041 (c) Make any investments in a manner that subjects the

3042 foundation to tax under s. 4944 of the Internal Revenue Code; or

3043 (d) Make any taxable expenditures as defined in s. 4945(4)

3044 of the Internal Revenue Code.

3045 (4) Paragraphs (3) (b) and (c) shall not apply to a split

3046 interest trust if:

3047 (a) All the interest from income, and none of the

3048| remainder interest, of the trust is devoted solely to one or

3049| more of the purposes described in s. 170(c) (2) (B) of the

3050 Internal Revenue Code, and all amounts in the trust for which a

3051 deduction was allowed under s. 170, s. 545(b) (2), s. 556(b) (2),

3052 s. 642 (c), s. 2055, s. 2106(a)(2), or s. 2522 of the Internal

3053| Revenue Code have an aggregate fair market value of not more

3054| than 60 percent of the aggregate fair market value of all

3055 amounts in the trust; or

3056 (b) A deduction was allowed under s. 170, s. 545(b) (2), s.

3057 556 (b) (2), s. 642(c), s. 2055, s. 2106(a) (2), or s. 2522 of the

3058 Internal Revenue Code for amcunts payable under the terms of the

3059| trust to every remainder beneficiary but not to any income

3060| beneficiary.

3061 736.1205 Notice that this part does not apply.--In the

3062| case of a power to make distributions, if the trustee determines

3063| that the governing instrument contains provisions that are more

3064 restrictive than s. 736.1204(2), or if the trust contains other

3065| powers, inconsistent with the provisions of s. 736.1204(3) that

3066| specifically direct acts by the trustee, the trustee shall

3067 notify the state attorney when the trust becomes subject to this

3068| part. Section 736.1204 does not apply to any trust for which
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3069| notice has been given pursuant to this section unless the trust

3070| is amended to comply with the terms of this part.

3071 736.1206 Power to amend trust instrument.--

3072 (1) In the case of a trust that is solely for a named

3073| charitable organization or organizations and for which the

3074 trustee does not possess any discretion concerning the

3075| distribution of income or principal among two or more such

3076| organizations, the trustee may amend the governing instrument to

3077| comply with the provisions of s. 736.1204(2) with the consent of

3078| the named charitable organization or organizations.

3079 (2) In the case of a charitable trust that is not subject

3080 to the provisions of subsection (1), the trustee may amend the

3081| governing instrument to comply with the provisions of s.

3082| 736.1204(2) with the consent of the state attorney.

3083 736.1207 Power of court to permit deviation.--This part

3084| does not affect the power of a court to relieve a trustee from

3085| any restrictions on the powers and duties that are placed on the

3086 trustee by the governing instrument or applicable law for cause

3087| shown and on complaint of the trustee, state attorney, or an

3088| affected beneficiary and notice to the affected parties.

3089 736.1208 Release; property and persons affected; manner of

3090| effecting.--

3091 (1) The trustee of a trust, all of the unexpired interests

3092 in which are devoted to one or more charitable purposes, may

3093| release a power to select charitable donees unless the creating

3094 instrument provides otherwise.

3095 (2) The release of a power to select charitable donees may

3096 apply to all or any part of the property subject to the power
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3097 and may reduce or limit the charitable organizations, or classes

3098| of charitable organizations, in whose favor the power is

3099 exercisable.

3100 (3) A release shall be effected by a duly acknowledged

3101| written instrument signed by the trustee and delivered as

3102| provided in subsection (4).

3103 (4) Delivery of a release shall be accomplished as

3104 follows:

3105 (a) If the release is accomplished by specifying a

3106| charitable organization or organizations as beneficiary or

3107| beneficiaries of the trust, by delivery of a copy of the release

3108| to each designated charitable organization.

3109 {b) If the release is accomplished by reducing the class

3110| of permissible charitable organizations, by delivery of a copy

3111| of the release to the state attorney.

3112 (5) If a release is accomplished by specifying a public

3113| charitable organization or organizations as beneficiary or

3114| beneficiaries of the trust, the trust at all times thereafter

3115| shall be operated exclusgively for the benefit of, and be

3116| supervised by, the specified public charitable organization or

3117| organizations.

3118 736.1209 Election to come under this part.--With the

3119| consent of that organization or organizations, a trustee of a

3120| trust for the benefit of a public charitable organization or

3121| organizations may come under s. 736.0838(5) by filing with the

3122| state attorney an election, accompanied by the proof of required

3123| consent. Thereafter the trust shall be subject to s.

3124 736.1208(5) .
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3125 736.1210 Interpretation.--This part shall be interpreted-

3126 to effectuate the intent of the state to preserve, foster, and

3127| encourage gifts to, or for the benefit of, charitable

3128| organizations.

3129 Section 13. Part XIII of chapter 736, Florida Statutes,
3130 consisting of sections 736.1301, 736.1302, and 736.1303, is
3131 created to read:

3132

3133 PART XIIT

3134 MISCELLANEOUS

3135

3136 736.1301 Electronic records and signatures.--Any

3137 provisions of this code governing the legal effect, validity, or

3138| enforceability of electronic records or electronic signatures,

3139| and of contracts formed or performed with the use of such

3140| records or signatures, are deemed to conform to the reguirements

3141| of s. 102 of the Electronic Signatures in Global and National

3142| Commerce Act, 15 U.S.C. s. 7002, and supersede, modify, and

3143] limit the requirements of the Electronic Signatures in Glcbal

3144 and National Commerce Act.

3145 736.1302 Severability clause.--If any provision of this

3146| code or its application to any person or circumstances is held

3147| invalid, the invalidity does not affect other provisions or

3148| applications of this code that can be given effect without the

3149| invalid provigion or application, and to this end the provisions

3150 of this code are severable.

3151 736.1303 Application to existing relationships.--
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3152 (1) Except as otherwise provided in this code, on July 1,

3153 2007:

3154 (a) This code applies to all trusts created before, on, or

3155 after such date.

3156 (b) This code applies to all judicial proceedings

3157| concerning trusts commenced on or after such date.

3158 (¢) This code applies to judicial proceedings concerning

3159 trusts commenced before such date, unless the court finds that

3160| application of a particular provision of this code would

3161| substantially interfere with the effective conduct of the

3162| judicial proceedings or prejudice the rights of the parties, in

3163| which case the particular provision of this code does not apply

3164| and the superseded law applies.

3165 (d) Any rule of construction or presumption provided in

3166| this code applies to trust instruments executed before the

3167 effective date of this ccde unless there is a clear indication

3168| of a contrary intent in the terms of the trust.

3169 (e) An act done before such date is not affected by this

3170 code.

3171 - {(2) 1If a right is acquired, extinguished, or barred on the

3172} expiration of a prescribed period that has commenced to run

3173| under any other law before July 1, 2007, that law continues to

3174 apply to the right even if it has been repealed or superseded.

3175 Section 14. Paragraph (a) of subsection (5) of section
3176| 497.458, Florida Statutes, is amended to read:

3177 497.458 Disposition of proceeds received on contracts.--
3178 {(5) The trustee of the trust established pursuant to this

3179 section shall only have the power to:
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3180 (a) Invest in investments as prescribed in s. 215.47 and

3181 exercise the powers set forth in part VIII of chapter 736 paxrt
3182 IV—of——ehapter-737, provided that the licensing authority may by

3183| order require the trustee to liquidate or dispose of any

3184| investment within 30 days after such order, or within such other
3185| times as the order may direct. The licensing authority may issue
3186| such order if it determines that the investment violates any
3187| provision of this chapter or is not in the best interests of the
3188| preneed contract holders whose contracts are secured by the

3189| trust funds.

31%0 Section 15. Section 518.117, Florida Statutes, is created
3191| to read:

3192 518.117 Permissible investments of fiduciary funds.--A

3193 fiduciary that is authorized by lawful authority to engage in

3194| trust business as defined in s. 658.12(20) may invest fiduciary

3195| funds in accordance with s. 660.417 so long as the investment

3196| otherwise complies with this chapter.

3197 Section 16. Subsection (2) of section 607.0802, Florida
3198 Statutes, is amended to read:

3199 607.0802 Qualifications of directors.--

3200 (2) In the event that the eligibility to serve as a member
3201| of the board of directors of a condominium association,

3202| cooperative association, homeowners' association, or mobile home
3203| owners' association is restricted to membership in such

3204| association andvmembership is appurtenant to ownership of a

3205 unit, parcel, or mobile home, a grantcr of a trust described in

3206| s. 733.707(3), or a gualified beneficiary as defined in s.

3207 736.0103(14) #37363{4r{b+ of a trust which owns a unit, parcel,
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3208| or mobile home shall be deemed a member of the association and
3209| eligible to serve as a director of the condominium association,
3210 cooperative association, homeowners' association, or mobile home
3211| owners' association, provided that said beneficiary occupies the
3212 unit, parcel, or mcocbile home.

3213 Section 17. Subsection (2) of section 617.0802, Florida
3214| Statutes, is amended to read:

3215 617.0802 Qualifications of directors.--

3216 (2) In the event that the eligibility to serve as a member
3217| of the board of directors of a condominium association,

3218 cooperative association, homeowners' association, or mobile home
3219| owners' association is restricted to membership in such

3220| association and membership is appurtenant to ownership of a

3221| wunit, parcel, or mobile home, a grantor of a trust described in
3222| s. 733.707(3), or a gqualified beneficiary as defined in s.

3223| 736.0103(14) RF303{43+{b}y of a trust which owns a unit, parcel,

3224| or mobile home shall be deemed a member of the association and
3225| eligible to serve as a director of the condominium association,
3226| cooperative association, homeowners' association, or mobile home
3227| owners' association, provided that said beneficiary occupies the
3228| unit, parcel, or mobile home.

3229 Section 18. Subsection (6) of section 660.25, Florida

3230 Statutes, renumbered as subsection (7) and amended, and a new
3231| subsection (6) is added to that section, to read:

3232 660.25 Definitions.--Subject to other definitions

3233 contained in other sections of this code, and unless the context

3234| otherwise requires, in this chapter:
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3235 (6) "Investment instrument" means any security as defined

3236 in s. 2{a) (1) of the Securities Act of 1933; any security of an

3237| open-end or closed-end management investment company or

3238| investment trust registered under the Investment Company Act of

3239 1940, 15 U.S.C. ss. 80a-1 et seq., as amended; any contract of

3240| sale of a commodity for future delivery within the meaning of s.

3241| 2(i) of the Commodity Exchange Act; or any other interest in

3242| sgecurities, including, but not limited to, shares or interests

3243 in a private investment fund, including, but not limited to, a

3244| private investment fund organized as a limited partnership, a

3245| limited liability company, a statutory or common law business

3246 trust, a statutory trust, or a real estate investment trust, a

3247| Jjoint venture, or any other general or limited partnership;

3248| derivatives or other interests of any nature in securities such

3249| as options, options on futures, and variable forward contracts;

3250 mutual funds; common trust funds; money market funds; hedge

3251| funds; private equity or venture capital funds; insurance

3252| contracts; and other entities or wvehicles investing in

3253| sgecurities or interests in securities whether registered or

3254| otherwise.

3255 (7)46> Terms used but not defined in this chapter, but
3256| which are expressly defined in chapter 518, the financial

3257| institutions codes, chapter 732, chapter 733, chapter 734,

3258| chapter 735, chapter 736 #3%, chapter 738, chapter 744, or

3259 chapter 747, shall in this chapter, unless the context otherwise
3260| requires, have the meanings ascribed to them in said chapters;

3261] and references in any of said chapters to a "trust company" or
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3262 to "trust companies" shall include every trust department as
3263| defined in s. 658.12.

3264 Section 19. Section 660.417, Florida Statutes, is amended
3265| to read:

3266 660.417 Investment of fiduciary funds in investment

3267| instruments 4dnteo—wmutuval fund aecounts; permissible activity

3268 under certaln circumstances; limitations.--

3269 (1) In addition to other investments authorized by law for
3270| the investment of funds held by a fiduciary, or by the

3271| instrument governing the fiduciary relationship, and

3272| netwithstanding ony other provisien eof law, a bank or trust

3273| company acting as a fiduciary, agent or otherwise may, in the
3274| exercise of its investment discretion or at the direction of
3275| another person authorized to direct investment of funds held by
3276|  the bank or trust company as fiduciary, invest and reinvest in
3277 1investment instruments the seeuritiesof an open—end or closed—
3278 ! P i i

3279 urnder the Investment Company Actof 1948315 U.- S C 53— 88a—1 et
3280 seg—r—as—amended, so long as the pertfelieeof suvebh investment

3281, instruments consist company—er—investment trust eceonsists
3282 substantially of investments not prohibited by the governing

3283| instrument.
3284 (2) The fact that such bank or trust company or an
3285| affiliate of the bank or trust company provides services with

3286| respect to £he investment instruments company—er—investment

3287| #£¥rust such as that of an investment adviser, administrator,

3288| broker, custodian, transfer agent, placement agent, servicing

3289| agent, registrar, underwriter, sponsor, distributor, or manager
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3290| or in any other capacity, etherwise and is receiving reasonable

3291| compensation for those services, shall not preclude such bank or
3292| trust company from investing or reinvesting in investment

3293 instruments the seeurities—of the open—endor-—elosed—end

3294 ﬁaﬁagemeﬂ%—éﬁves%meﬁ%—%fﬁs%—fegis%efeé—ﬁﬁdef—%he—£ﬁvés%men%

3295| <Company Aetof 31940 315U S5 C—s5—8ba—tet——seg——as—amended.

3296 However, with respect to any funds so invested, the basis

3297 (expressed as a percentage of asset value or otherwise) upon
3298| which such compensation i1s calculated shall be disclosed (by
3299| prospectus, account statement or otherwise) to all persons to
3300| whom statements of such account are rendered.

3301 (3) The fact that such bank or trust company or an

3302| affiliate of the bank or trust company owns or controls

3303 investment instruments shall not preclude the bank or trust

3304| company acting as a fiduciary from investing or reinvesting in

3305| such investment instruments, provided such investment

3306 instruments:

3307 (a) Are held for sale by the bank or trust company or by

3308| an affiliate of the bank or trust company in the ordinary course

3309| of its business of providing investment services to its

3310 customers and do not include any such interests held by the bank

3311 or trust company or by an affiliate of the bank or trust company

3312 for its own account.

3313 (b) Are sold primarily to accounts for which the bank or

3314| trust company is not acting as a fiduciary upon terms that are

3315| not more favorable to the buyer than the terms upon which they

3316| are sold to accounts for which the bank or trust company is

3317| acting as a fiduciary.
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3318 Section 20. Paragraphs (a), (d), and (e) of subsection (1)
3319| and subsections (2), (3), (9), and (10) of section 660.46,

3320 Florida Statutes, are amended to read:

3321 660.46 Substitution of fiduciaries.--

3322 (1) The provisions of this section shall apply to the

3323| transfer of fiduciary accounts by substitution, and for those
3324| purposes these provisions shall constitute alternative

3325| procedures to those provided or required by any other provisions
3326| of law relating to the transfer of fiduciary accounts or the
3327 substitution of persons acting or who are to act in a fiduciary

3328| capacity. In this section, and only for its purposes, the term:

3329 (a) "Limitation notice" has the meaning ascribed in s.
3330 736.1008(4) 373673}
3331 {(d) "Trust accounting" has the meaning ascribed in s.

3332 736.08135 #373635.

3333 (e) "Trust disclosure document" has the meaning ascribed
3334 in s. 736.1008(4) (a) #37+3872).
3335 (2) Any original fiduciary and any proposed substitute

3336| fiduciary may, with respect to any fiduciary account or accounts
3337| which they shall mutually select, initiate proceedings by

3338| joining in the filing of a petition in the circuit court,

3339| requesting the substitution of the proposed substitute fiduciary
3340| for the original fiduciary as to such fiduciary account or

3341| accounts. The petition may be filed in the county in which the
3342 main office of the original fiduciary is located and, except to
3343 the extent inconsistent with the provisions of this section,
3344| shall be governed by the Florida Rules of Civil Procedure;

3345| however, 1f any fiduciary account is then the subject of a
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3346| proceeding in a court in this state pursuant to the Florida

3347| Probate Code, the Florida Guardianship Law, chapter 736 #3%, or
3348| chapter 747, the petition relating to such fiduciary account
3349| shall be filed in that proceeding and shall be governed by the
3350{ procedural or other relevant rules applicable to such proceeding
3351| except to the extent inconsistent with the provisions of this
3352| section.

3353 (3) TUnless a waiver or consent shall be filed in the

3354| proceedings as provided in subsection (4), the provisions of s.
3355 731.301(1) and (2) shall apply with respect to notice of the
3356| proceedings to all persons who are then cofiduciaries with the
3357 original fiduciary, other than a person joining as a petitioner
3358 in the proceedings; to all persons named in the governing |
3359| instrument as substitutes or successors to the fiduciary

3360| capacity of the original fiduciary; to the persons then living
3361| who are entitled under the governing instrument to appoint a
3362| substitute or successor to act in the fiduciary capacity of the
3363| original fiduciary; to all vested beneficiaries of the fiduciary
3364| account; and to all then-living originators of the governing
3365| instrument. Unless a waiver or consent shall be filed in the
3366| proceedings as provided in subsection (4), the provisions of s.
3367 731.301 shall apply with respect to notice to all contingent
3368| beneficiaries of the fiduciary account. Only the personsg or

3369| classes of persons described in the foregoing provisions of this
3370 subsection shall be deemed to be interested persons for the

3371| purposes of this section and the proceedings and notices

3372| provided for in this section; and the provisions of ss.

3373 731.301(3) and 731.303(3) andy+ (4)+ and 45} part III of chapter
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3374| 736, relating to notice requirements, the effect of notice, and
3375| representation of interests, shall apply to the proceedings

3376| provided for in this section.

3377 (9) Unless previously or otherwise barred by adjudication,
3378| waiver, consent, limitation, or the provisions of subsection
3379 (8), an action for breach of trust or breach of fiduéiary duties
3380| or responsibilities against an original fiduciary in whose place
3381| and stead another trust company or trust department has been
3382| substituted pursuant to the provisions of this section is barred
3383 for any beneficiary who has received a trust disclosure document
3384| adequately disclosing the matter unless a proceeding to assert
3385| the claim is commenced within 6 months after receipt of the

3386| trust disclosure document or the limitation notice that applies
3387| to the trust disclosure document/ whichever is received later.
3388| 1In any event, and notwithstanding lack of adequate disclosure,
3389| all claims against such original fiduciary which has complied

3390| with the requirements of s. 736.1008 issued—afinal—trust

3381
3392
3393| bhis—er herexamination are barred as provided in chapter 95.
3394| Section 736.1008(4) (a) and (c) F3F+3672}+and{3} applies to
3395| this subsection.

3396 (10) A beneficiary has received a final trust disclosure
3397| document or a limitation notice if, when the beneficiary is an
3398| adult, it is received by him or her or if, when the beneficiary
3399| is a minor or a disabled person, it is received by his or her

3400| representative as provided in part III of chapter 736 defined—in

3401 s—F3%E363.
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3402 Section 21. Section 660.418, Florida Statutes, is amended
3403 to read:

3404 660.418 Investment of fiduciary funds in syndicate

3405| securities.--Notwithstanding any other provision of law, any
3406| financial institution with fiduciary powers may, in its

3407 fiduciary capacity, purchase bonds or other securities

3408 underwritten or otherwise distributed by the financial

3409| institution or by a syndicate that includes the financial

3410 institution, or an affiliate of the financial institution,

3411| provided that such purchase ig made through a licensed

3412| securities dealer, is otherwise prudent, and. is not prohibited
3413| Dby the instrument governing the fiduciary relationship and that
3414| disclosure is made at least annually to those persons entitled
3415| to a statement of accounts pursuant to s. 736.0813 373834}
3416| indicating that such securities have been or may be purchased.
3417| This section applies to purchases of bonds or other securities
3418| made at the time of the initial offering of such bonds or

3419| securities or at any time after such initial offering.

3420 Section 22. Subsection (5) of section 689.071, Florida
3421 Statutes, is amended to read:

3422 689.071 Land trusts transferring interests in real estate;
3423| ownership vests in trustee.--

3424 (5) In addition to any other limitation on personal

3425| liability existing pursuant to statute or otherwise, the

3426| provigsions of s. 736.1013 737366 apply to the trustee of a land
3427| trust created pursuant to this section.

3428 Section 23. Subsections (1) and (4) of section 689.075,

3429 IFlorida Statutes, are amended to read:
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3430 689.075 Inter vivos trusts; powers retained by settlor.--
3431 (1) A trust which is otherwise valid and which complies
3432 with 8. 736.0403 33731311, including, but not limited to, a trust
3433| the principal of which is composed of real property, intangible
3434| personal property, tangible personal property, the possible

3435| expectancy of receiving as a named beneficiary death benefits as
3436 described in s. 733.808, or any combination thereof, and which
3437| has been created by a written instrument shall not be held

3438| invalid or an attempted testamentary disposition for any one or
3439| more of the following reasons:

3440 (a) Because the settlor or another person or both possess
3441| the power to revoke, amend, alter, or modify the trust in whole
3442 or in part;

3443 (b) Because the settlor or another person or both possess
3444| the power to appoint by deed or will the persons and

3445| organizations to whom the income shall be paid or the principal
3446 distributed; |

3447 (c) Because the settlor or another person or both possess
3448| the power to add to, or withdraw from, the trust all or any part
3449| of the principal or income at one time or at different times;
3450 (d) Because the settlor or another person or both possess
3451| the power to remove the trustee or trustees and appoint a

3452 successor trustee or trustees;

3453 (e) Because the settlor or another person or both possess
3454 the power to contrel the trustee or trustees in the

3455 administration of the trust;
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3456 (f) Because the settlor has retained the right to receive
3457| all or part of the income of the trust during her or his life or
3458| for any part thereof; or

3459 (g) Because the settlor is, at the time of the execution
3460| of the instrument, or thereafter becomes, sole trustee.

3461 (4) This section shall be applicable to trusts executed
3462| before or after July 1, 1969, by persons who are living on or
3463 after said date. However—the reguirement—of conformity with the
3464 fermalitics—for the execution of willsasfound—in paragraph
3465| +Br{tgrshall netbe imposedupon—anytrustexececuted prior—+te
3466 Jaty—3—35695~+

3467 Section 24. Section 689.175, Florida Statutes, is created
3468| to read:

3469 689.175 Worthier title doctrine abolished.--The doctrine

3470 of worthier title is abolished as a rule of law and as a rule of

3471| construction. Language in a governing instrument describing the

3472 beneficiaries of a disposition as the transferor's "heirs,"

3473 "heirs at law," "next of kin," "distributees," "relatives," or

3474 "family," or language of similar import, does not create or

3475| presumptively create a reversionary interest in the transferor.

3476 Section 25. Subsection (8) of section 709.08, Florida

3477 Statutes, is amended to read:

3478 709.08 Durable power of attorney.--
3479 (8) STANDARD OF CARE.--Except as otherwise provided in
3480| paragraph (4) (e), an attorney in fact is a fiduciary who must

3481| observe the standards of care applicable to trustees as

3482| described in s. 736.0901 #37-362. The attorney in fact is not

3483 liable to third parties for any act pursuant to the durable
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3484| power of attorney if the act was authorized at the time. If the
3485| exercigse of the power is improper, the attorney in fact is

3486| liable to interested persons as described in s. 731.201 for

3487| damage or loss resulting from a breach of fiduciary duty by the
3488| attorney in fact to the same extent as the trustee of an express
3489 trust. |

3490 Section 26. Paragraph (c¢) of subsection (2) of section
-3491 721.08, Florida Statutes, is amended to read:

3492 721.08 Escrow accounts; nondisturbance instruments;

3493 alternate security arrangements; transfer of legal title.--

3494 (2) One hundred percent of all funds or other property
3495| which is received from or on behalf of purchasers of the

3496 timeshare plan or timeshare interest prior to the occurrence of
3497| events required in this subsection shall be deposited pursuant
3498| to an escrow agreement approved by the division. The funds or
3499| other property may be released from escrow only as follows:

3500 (c¢) Compliance with conditions.--

3501 1. Timeshare licenses.--If the timeshare plan is one in
3502 which timeshare licenses are to be sold and no cancellation or
3503 default has occurred, the escrow agent may release the escrowed
3504 funds or other property to or on the order of the developer upon
3505| presentation of:

3506 a. An affidavit by the developer that all of the following

3507 conditions have been met:

3508 (I) Expiration of the cancellation period.
3509 (II) Completion of construction.
3510 (III) Closing.
3511 (IV) Either:
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3512 (A) Execution, delivery, and recordation by each

3513| interestholder of the nondisturbance and notice to creditors
3514 instrument, as described in this section; or

3515 (B) Transfer by the developer of legal title to the

3516| subject accommodations and facilities, or all use rights

3517| therein, into a trust satisfying the requirements of

3518 subparagraph 4. and the execution, delivery, and recordation by
3519| each other interestholder of the nondisturbance and notice to
3520| creditors instrument, as described in this section.

3521 b. A certified copy of each recorded nondisturbance and
3522| notice to creditors instrument.

3523 ¢. One of the following:

3524 (I) A copy of a memorandum of agreement, as defined in s.
3525| 721.05, together with satisfactory evidence that the original
3526| memorandum of agreement has been irretrievably delivered for
3527| recording to the appropriate official responsible for

3528| maintaining the public records in the county in which the

3529| subject accommodations and facilities are located. The original
3530 memorandum of agreement must be recorded within 180 days after
3531| the date on which the purchaser executed her or his purchase
3532 agreement.

3533 (II) A notice delivered for recording to the appropriate
3534| official responsible for maintaining the public records in each
3535| county in which the subject accommodations and facilities are
3536| located notifying all persons of the identity of an independent
3537| escrow agent or trustee satisfying the reguirements of

3538 subparagraph 4. that shall maintain separate books and records,

3539| in accordance with good accounting practices, for the timeshare
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3540| plan in which timeshare licenses are to be sold. The books and
3541| records shall indicate each accommodation and facility that is
3542 subject to such a timeshare plan and each purchaser of a

3543| timeshare license in the timeshare plan.

3544 2. Timeshare estates.--If the timeshare plan is one in
3545| which timeshare estates are to be sold and no cancellation or
3546 default has occurred, the escrow agent may release the escrowed
3547 funds or other property to or on the order cf the developer upon
3548| presentation of:

3549 a. An affidavit by the developer that all of the following

3550 conditions have been met:

3551 (I) Expiration of the cancellation pericd.

3552 (IT) Completion of construction.

3553 (ITI) Closing.

3554 b. If the timeshare estate is sold by agreement for deed,

3555| a certified copy of the recorded nondisturbance and notice to
3556| creditors instrument, as described in this section.

3557 ¢. Evidence that each accommodation and facility:

3558 (I) 1Is free and clear of the claims of any

3559 interestholders, other than the claims of interestholders that,
3560 through a recorded instrument, are irrevocably made subject to
3561| the timeshare instrument and the use rights of purchasers made
3562 available through the timeshare instrument;

3563 (II) Is the subject of a recorded nondisturbance and

3564, notice to creditors instrument that complies with subsection (3)
3565 and s. 721.17; or

3566 (III) Has been transferred into a trust satisfying the

3567 requirements of subparagraph 4.
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3568 d. Evidence that the timeshare estate:

3569 (I) Is free and clear of the claims of any

3570 interestholders, other than the claims of interestholders that,
3571| through a recorded instrument, are irrevocably made subject to
3572| the timeshare instrument and the use rights of purchasers made
3573| available through the timeshare instrument; or

3574 (II) 1Is the subject of a recorded nondisturbance and

3575| notice to creditors instrument that complies with subsection (3)
3576| and s. 721.17. '

3577 3. Personal property timeshare interests.--If the

3578| timeshare plan is one in which personal property timeshare

3579 interests are to be sold and no cancellation or default has
3580 occurred, the escrow agent may release the escrowed funds or
3581| other property to or on the order of the developer upon

3582| presentation of:

3583 a. An affidavit by the developer that all of the following

3584 conditions have been met:

3585 (I) Expiration of the cancellation period.

3586 (II) Completion of construction.

3587 (III) Closing.

3588 b. If the personal property timeshare interest is sold by

3589| agreement for transfer, evidence that the agreement for transfer
3590 complies fully with s. 721.06 and this section.

3591 ¢. Evidence that one of the following has occurred:

3592 (I) Transfer by the owner of the underlying personal

3593| property of legal title to the subject accommodations and

3594| facilities or all use rights therein into a trust satisfying the

3595| requirements of subparagraph 4.; or
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3596 (IT) Transfer by the owner of the underlying personal

3597| property of legal title to the subject accommodations and

3598 facilities or all use rights therein into an owners' association
3599| satisfying the requirements of subparagraph 5.

3600 d. Evidence of compliance with the provisions of

3601| subparagraph 6., if required.

3602 e. 1If a personal property timeshare plan is created with
3603] respect to accommodations and facilities that are located on or
3604| 1in an oceangoing vessel, including a "documented vessel" or a

3605 "foreign vessel," as defined and governed by 46 U.S.C., chapter

3606 301:
3607 (I) In making the transfer required in sub-subparagraph
3608 c¢., the developer shall use as its transfer instrument a

3609| document that establishes and protects the continuance of the
3610| use rights in the subject accommodations and facilities in a
3611| manner that is enforceable by the trust or owners' association.
3612 (IT) The transfer instrument shall comply fully with the
3613| provisions of this chapter, shall be part of the timeshare

3614] instrument, and shall contain specific provisions that:

3615 (A) Prohibit the vessel owner, the developer, any manager
3616| oxr cperator of the vessel, the owners' association or the

3617| trustee, the managing entity, or any other person from incurring
3618| any liens against the vessel except for liens that are required
3619| for the operation and upkeep of the vessel, including liens for
3620 fuel expenditures, repairs, crews' wages, and salvage, and

3621| except as provided in sub-sub-subparagraphs 4.b. (III) and

3622 5.b.(III). All expenses, fees, and taxes properly incurred in

3623 connection with the creation, satisfaction, and discharge of any
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3624| such permitted lien, or a prorated portion thereof if less than
3625 all of the accommodations on the vessel are subject to the

3626| timeshare plan, shall be common expenses of the timeshare plan.
3627 (B) Grant a lien against the vessel in favor of the

3628| owners' association or trustee to secure the full and faithful
3629| performance of the vessel owner and developer of all of their
3630| obligations to the purchasers.

3631 (C) Establish governing law in a jurisdiction that

3632| recognizes and will enforce the timeshare instrument and the
3633| laws of the jurisdiction of registry of the vessel.

3634 (D)  Require that a description of the use rights of

3635| purchasers be posted and displayed on the vessel in a manner
3636| that will give notice of such rights to any party examining the
3637| vessel. This notice must identify the owners' association or
3638| trustee and include a statement disclosing the limitation on
3639| incurring liens against the vessel described in sub-sub-sub-
3640| subparagraph (&).

3641 (E) 1Include the nondisturbance and notice to creditors
3642 instrument for the vessel owner and any other interestholders.
3643 (F) The owners' association created under subparagraph 5.
3644 or trustee created under subparagraph 4. shall have access to
3645| any certificates of cléssification in accordance with the

3646| timeshare instrument.

3647 (ITII) If the vessel is a foreign vessel, the vessel must
3648| be registered in a jurisdiction that permits a filing evidencing
3649| the use rights of purchasers in the subject accommodations and

3650| facilities, offers protection for such use rights against

3651| unfiled and inferior claimsg, and recognizes the document or
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3652| instrument creating such use rights as a lien against the

3653| vessel. »

3654 (IV) In addition to the disclosures required by s.

3655 721.07(5), the public offering statement and purchase contract
3656| must contain a-disclosure in conspicuous type in substantially
3657| the following form:

3658
3659| The laws of the State of Florida govern the offering of this
3660| timeshare plan in this state. There are inherent risks in

3661| purchasing a timeshare interest in this timeshare plan because
3662| the accommodations and facilities of the timeshare plan are

3663| located on a vessel that will sail into internatiomal waters and
3664| into waters governed by many different jurisdictions. Therefore,
3665| the laws of the State of Florida cannot fully protect your

3666| purchase of an interest in this timeshare plan. Specifically,
3667| management and operational issues may need to be addressed in
3668| the jurisdiction in which the vessel is registered, which is
3669 (insert jurisdiction in which vessel is registered) . Concerns
3670| of purchasers may be sent to (insert name of applicable

3671 regulatory agency and address)

3672
3673 4. Trust.--
3674 a. If the subject accommodations or facilities, or all use

3675| rights therein, are to be transferred into a trust in order to
3676 comply with this paragraph, such transfer shall take place
3677| pursuant to this subparagraph.

3678 b. Prior to the transfer by each interestholder of the

3679| subject accommodations and facilities, or all use rights
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3680| therein, to a trust, any lien or other encumbrance against such
3681 accommodations and facilitiesg, or use rights therein, shall be
3682| made subject to a nondisturbance and notice to creditors

3683| instrument pursuant to subsection (3). No transfer pursuant to
3684| this subparagraph shall become effective until the trustee

3685| accepts such transfer and the responsibilities set forth herein.
3686 A trust established pursuant to this subparagraph shall comply
3687| with the following provisions:

3688 (I) The trustee shall be an individual or a business

3689| entity authorized and qualified to conduct trust business in
3690| this state. Any corporation authorized to do business in this
3691| state may act as trustee in connection with a timeshare plan
3692| pursuant to this chapter. The trustee must be independent from
3693| any developer or managing entity of the timeshare plan or any
3694| interestholder of any accommodation or facility of such plan.
3695 (II) The trust shall be irrevocable so long as any

3696| purchaser has a right to occupy any portion of the timeshare
3697| property pursuant to the timeshare plan.

3698 (ITI) The trustee shall not convey, hypothecate, mortgage,
3699| assign, lease, or otherwise transfer or encumber in any fashion
3700| any interest in or portion of the timeshare property with

3701{ respect to which any purchaser has a right of use or occupancy
3702 unless the timeshare plan is terminated pursuant to the

3703| timeshare instrument, or such conveyance, hypothecation,

3704 mortgage, assignment, lease, transfer, or encumbrance is

3705| approved by a vote of two-thirds of all voting interests of the

3706| timeshare plan and such decision is declared by a court of

3707| competent jurisdiction to be in the best interests of the
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3708| purchasers of the timeshare plan. The trustee shall notify the
3709| division in writing within 10 days after receiving notice of the
3710| filing of any petition relating to obtaining such a court order.
3711| The division shall have standing to advise the court of the

3712| division's interpretation of the statute as it relates to the
3713| petition.

3714 (IV) All purchasers of the timeshare plan or the owners'
3715| association of the timeshare plan shall be the express

3716| beneficiaries of the trust. The trustee shall act as a fiduciary
3717| to the beneficiaries of the trust. The personal liability of the
3718 trustee shall be governed by ss. 736.08125, 736.08163, 736.1013,

3719| and 736.1015 s+—737-366. The agreement establishing the trust

3720 shall set forth the duties of the trustee. The trustee shall be
3721| required to furnish promptly to the division upon request a copy
3722| of the complete list of the names and addresses of the owners in
3723 the timeshare plan and a copy of any other bocks and records of
3724| the timeshare plan required to be maintained pursuant to s.

3725 721.13 that are in the possession, custody, or control of the
3726| trustee. All expenses reasonably incurred by the trustee in the
3727| performance of its duties, together with any reasonable

3728| compensation of the trustee, shall be common expenses of the
3729| timeshare plan.

3730 (V) The trustee shall not resign upon less than 90 days'
3731| prior written notice to the managing entity and the division. No
3732| resignation shall become effective until a substitute trustee,
3733 approved by the division, is appointed by the managing entity
3734| and accepts the appointment.
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3735 (VI) The documents establishing the trust arrangemeﬁt
3736| shall constitute a part of the timeshare instrument.

3737 (VII) For trusts holding property in a timeshare plan
3738| located outside this state, the trust and trustee holding such
3739| property shall be deemed in compliance with the requirements of
3740| this subparagraph if such trust and trustee are authorized and
3741| qualified to conduct trust business under the laws of such

3742| Jjurisdiction and the agreement or law governing such trust

3743| arrangement provides substantially similar protections for the
3744| purchaser as are required in this subparagraph for trusts

3745| holding property in a timeshare plan in this state.

3746 (VIII) The trustee shall have appointed a registered agent
3747| in this state for service of process. In the event such a

3748| registered agent is not appointed, service of process may be
3749| served pursuant to s. 721.265.

3750 5. Owners' association.--

3751 a. If the subject accommodations or facilities, or all use
3752, rights therein, are to be transferred into an owners'

3753| association in order to comply with this paragraph, such

3754| transfer shall take place pursuant to this subparagraph.

3755 b. Prior to the transfer by each interestholder of the
3756| subject accommodations and facilities, or all use rights

3757 therein, to an owners' association, any lien or other

3758| encumbrance against such accommodations and facilities, or use
3759| rights therein, shall be made subject to a nondisturbance and
3760| notice to creditors instrument pursuant to subsection (3). No

3761| transfer pursuant to this subparagraph shall become effective

3762 until the owners' association accepts such transfer and the
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3763| responsibilities set forth herein. An owners' association

3764 estéblished pursuant to this subparagraph shall comply with the
3765| following provisions:

3766 (I) The owners' association shall be a business entity
3767| authorized and qualified to conduct business in this state.
3768| Control of the board of directors of the owners' association
3769| must be independent from any developer or managing entity of the
3770, timeshare plan or any interestholder.

3771 (IT) The bylaws of the owners' association shall provide
3772| that the corporation may not be voluntarily dissolved without
3773| the unanimous vote of all owners of personal property timeshare
3774 interests so long as any purchaser has a right to occupy any
3775| portion of the timeshare property pursuant to the timeshare
3776| plan.

3777 (ITI) The owners' association shall not convey,

3778| hypothecate, mortgage, assign, lease, or otherwise transfer or
3779| encumber in any fashion any interest in or portion of the

3780| timeshare property with respect to which any purchaser has a
3781| right of use or occupancy, unless the timeshare plan is

3782| terminated pursuant to the timeshare instrument, or unless such
3783| conveyance, hypothecation, mortgage, assignment, lease,

3784| transfer, or encumbrance is approved by a vote of two-thirds of
3785| all voting interests of the association and such decision is
3786| declared by a court of competent jurisdiction to be in the best
3787| interests of the purchasers of the timeshare plan. The owners'
3788| association shall notify the division in writing within 10 days
3789| after receiving notice of the filing of any petition relating to

3790| obtaining such a court order. The division shall have standing
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3791| to advise the court of the division's interpretation of the
3792| statute as it relates to the petition.

3793 (IV) All purchasers of the timeshare plan shall be members
3794| of the owners' association and shall be entitled to vote on
3795| matters requiring a vote of the owners' association as provided
3796 in this chapter or the timeshare instrument. The owners'

3797| association shall act as a fiduciary to the purchasers of the
3798| timeshare plan. The articles of incorporation establishing the
3799| owners' association shall set forth the duties of the owners'
3800| association. All expenses reasonably incurred by the owners'
3801| association in the performance of its duties, together with any
3802 reasonable compensation of the officers or directors of the
3803 owners' association, shall be common expenses of the timeshare
3804 plan.

3805 (V) The documents establishing the owners' association
3806| shall constitute a part of the timeshare instrument.

3807 (VI) For owners' associations holding property in a

3808| timeshare plan located outside this state, the owners'

3809| association holding such property shall be deemed in compliance
3810| with the requirements of this subparagraph if such owners'

3811| association is authorized and qualified to conduct owners'

3812| association business under the laws of such jurisdiction and the
3813 agreement or law governing such arrangement provides

3814| substantially similar protections for the purchaser as are

3815| required in this subparagraph for owners' associations holding
3816| property in a timeshare plan in this state.

3817 (VII) The owners' association shall have appointed a

3818 registered agent in this state for service of process. In the
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3819| event such a registered agent cannot be located, service of
3820| process may be made pursuant to s. 721.265.

3821 6. Personal property subject to certificate of title.--If
3822| any personal property that is an accommodation or facility of a
3823| timeshare plan is subject to a certificate of title in this
3824 state pursuant to chapter 319 or chapter 328, the following
3825| notation must be made on such certificate of title pursuant to
3826 . 319.27(1) or s. 328.15(1):

3827
3828| The further transfer or encumbrance of the property subject to
3829 this certificate of title, or any lien or encumbrance thereon,
3830 is subject to the requirements of section 721.17; Florida

3831| Statutes, and the transferee or lienor agrees to be bound by all
3832 of the obligations set forth therein.

3833 7. If the developer has previously provided a certified
3834| copy of any document required by this paragraph, she or he may
3835| for all subsequent disbursements substitute a true and correct
3836| copy of the certified copy, provided no changes to the document
3837 have been made or are required to be made.

3838 8. 1In the event that use rights relating to an

3839 accommodation or facility are transferred into a trust pursuant
3840 to subparagraph 4. or into an owners' association pursuant to
3841| subparagraph 5., all other interestholders, including the owner
3842| of the underlying fee or underlying personal property, must

3843| execute a nondisturbance and notice to creditors instrument

3844| pursuant to subsection (3).

3845 Section 27. Paragraph (e) of subsection (1) of section

3846 721.53, Florida Statutes, is amended to read:
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3847 721.53 Subordination instruments; alternate security

3848 arrangements. - -

3849 (1) With respect to each accommodation or facility of a
3850 multisite timeshare plan, the developer shall provide the

3851| division with satisfactory evidence that one of the following
3852| has occurred with respect to each interestholder prior to

3853| offering the accommodation or facility as a part of the

3854| multisite timeshare plan:

3855 (e) The interestholder has transferred the subject

3856| accommodation or facility or all use rights therein to a trust
3857| that complies with this paragraph. Prior to such transfer, any
3858| 1lien or other encumbrance against such accommodation or facility
3859| shall be made subject to a nondisturbance and notice to

3860| creditors instrument pursuant to paragraph (a) or a

3861| subordination and notice to creditors instrument pursuant to
3862| paragraph (b). No transfer pursuant to this paragraph shall
3863| become effective until the trust accepts such transfer and the
3864| responsibilities set forth herein. A trust established pursuant
3865| to this paragraph shall comply with the following provisions:
3866 1. The trustee shall be an individual or a business entity
3867 authorized and gualified to conduct trust business in this

3868| state. Any corporation authorized to do business in this state
3869| may act as trustee in connection with a timeshare plan pursuant
3870| to this chapter. The trustee must be independent from any

3871 developer or managing entity of the timeshare plan or any

3872 interestholder of any accommodation or facility of such plan.

3873 The same trustee may hold the accommodations and facilities, or
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3874| use rights therein, for one or more of the component sites of
3875 the timeshare plan.

3876 2. The trust shall be irrevocable so long as any purchaser
3877| has a right to occupy any portion of the timeshare property

3878| pursuant to the timeshare plan.

3879 3. The trustee shall not convey, hypothecate, mortgage,
3880, assign, lease, or otherwise transfer or encumber in any fashion
3881| any interests in or portion of the timeshare property with

3882| respect to which any purchaser has a right of use or occupancy
3883| unless the timeshare plan is terminated pursuant to the

3884| timeshare instrument, or the timeshare property held in trust is
3885| deleted from a multisite timeshare plan pursuant to s.

3886| 721.552(3), or such conveyance, hypothecation, mortgage,

3887| assignment, lease, transfer, or encumbrance is approved by vote
3888| of two-thirds of all voting interests of the timeshare plan and
3889| such decision is declared by a court of competent jurisdiction
3890| to be in the best interests of the purchasers of the timeshare
3891 plan.

3892 4. All purchasers of the timeshare plan or the owners'
3893| association of the timeshare plan shall be express beneficiaries
3894| of the trust. The trustee shall act as a fiduciary to the

3895| beneficiaries of the trust. The personal liability of the

3896| trustee shall be governed by ss. 736.08125, 736.08163, 736.1013,

3897 and 736.1015 s+—737-3686. The agreement establishing the trust

3898 shall set forth the duties of the trustee. The trustee shall be
3899| required to furnish promptly to the division upon request a copy
3900| of the complete list of the names and addresses of the owners in

3901| the timeshare plan and a copy of any other books and records of
Page 142 of 166

CODING: Words stricken are deletions; words underlined are additions.
hb0425-01-c1



F L ORI DA H O U S E O F R EPRESENTATIVE S

HB 425 2006
CS

3902| the timeshare plan required to be maintained pursuant to s.

3903 721.13 that are in the possession of the trustee. All expenses
3904 reasonably incurred by the trustee in the performance of its
3905| duties, together with any reasonable compensation of the

3906| trustee, shall be common expenses of the timeshare plan.

3907 5. The trustee shall not resign upon less than 90 days'
3908| prior written notice to the managing entity and the division. No
3909 resignation shall become effective until a substitute trustee,
3910| approved by the division, is appointed by the managing entity
3911 and accepts the appointment.

3912 6. The documents establishing the trust arrangement shall
3913| constitute a part of the timeshare instrument.

3914 7. For trusts holding property in component sites located
3915| outside this state, the trust holding such property shall be
3916| deemed in compliance with the requirements of this paragraph, if
3917| such trust is authorized and qualified to conduct trust business
3918| wunder the laws of such jurisdiction and the agreement or law
3919| governing such trust arrangement provides substantially similar
3920| protections for the purchaser as are required in this paragraph
3921| for trusts holding property in a component site located in this
3922 state.

3923 8. The trustee shall have appointed a registered agent in
3924| this state for service of process. In the event such a

3925| registered agent is not appointed, service of process may be
3926 served pursuant to s. 721.265.

3927 Section 28. Section 731.103, Florida Statutes, is amended
3928 to read:
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3929 731.103 Evidence as to death or status.--In proceedings
3930| under this code and under chapter 736, the rules—efevidence—in

3931 eivil asetions are applicable—unless speeifically changed—by—the
3932| eede—The following additional rules relating to determination

3933 of death and status are applicable:

3934 (1) An authenticated copy of a death certificate issued by
3935| an official or agency of the place where the death purportedly
3936| occurred is prima facie proof of the fact, place, date, and time
3937! of death and the identity of the decedent.

3938 (2) A copy of any record or report of a governmental

3939| agency, domestic or foreign, that a person is alive, missing,
3940| detained, or, from the facts related, presumed dead is prima
3941 facie evidence of the status and of the dates, circumstances,
3942| and places disclosed by the record or report.

3943 (3) A person who is absent from the place of his or her
3944| 1last known domicile for a continuous period of 5 years and whose
3945| absence is not satisfactorily explained after diligent search
3946| and inquiry is presumed to be dead. The person's death is

3947| presumed to have occurred at the end of the period unless there
3948 is evidence establishing that death occurred earlier. Evidence
3949| showing that the absent person was exposed to a specific peril
3950| of death may be a sufficient basis for the court determining at
3951| any time after such exposure that he or she died less than 5
3952| vyears after the date on which his or her absence commenced. A
3953| petition for this determination shall be filed in the county in
3954| Florida where the decedent maintained his or her domicile or in
3955| any county of this state i1f the decedent was not a resident of

3956 Florida at the time his or her absence commenced.
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3957 (4) This section does not preclude the establishment of

3958 death by direct or circumstantial evidence prior to expiration

3959| of the 5-year time period set forth in subsection (3).

3960 Section 29. Section 731.1035, Florida Statutes, is created
3961 to read: _
3962 731.1035 Applicable rules of evidence.--In proceedings

3963 under this code, the rules of evidence in civil actions are

3964| applicable unless specifically changed by the code.

3965 Section 30. Section 731.201, Florida Statutes, is amended
3966| to read:

3967 731.201 General definitions.--Subject to additional

3968| definitions in subsequent chapters that are applicable to

3969| specific chapters or parts, and unless the context otherwise
3970 requires, in this code, in s. 409.9101, and in chapters 736 737,
3971 738, 739, and 744, the term:

3972 (1) "Authenticated," when referring to copies of documents
3973| or judicial proceedings required to be filed with the court

3974| under this code, means a certified copy or a copy authenticated
3975| according to the Federal Rules of Civil Procedure.

3976 (2) "Beneficiary" means heir at law in an intestate estate
3977 and devisee in a testate estate. The term "beneficiary" does not
3978 apply to an heir at law or a devisee after that person's

3979| interest in the estate has been satisfied. In the case of a

3980 devise to an existing trust or trustee, or to a trust or trustee
3981 described by will, the trustee is a beneficiary of the estate.
3982 Except as otherwise provided in this subsection, the beneficiary

3983| of the trust is not a beneficiary of the estate of which that

3984| trust or the trustee of that trust is a beneficiary. However, if
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3985 each trustee is also a personal representative of the estate,

3986| each qualified beneficiary the bernefieciaryeor benefieiaries of
3987 the trust as defined in s. 736.0103(14) F3#-383{43{k})> shall be

3988 regardedvas a beneficiary of the estate.

3989 (3) "Child" includes a person entitled to take as a child
3990| wunder this code by intestate succession from the parent whose
3991| relationship is involved, and excludes any person who is only a
3992 stepchild, a foster child, a grandchild, or a more remote

3993 descendant.

3994 (4) "Claim" means a liability of the decedent, whether
3995| arising in contract, tort, or otherwise, and funeral expense.
3996| The term does not include an expense of administration or

3997 estate, inheritance, succession, or other death taxes.

3998 (5) "Clerk" means the clerk or deputy clerk of the court.
3999 (6) "Court" means the circuit court.
4000 (7) "Curator" means a person appointed by the court to

4001 take charge of the estate of a decedent until letters are

4002| issued.

4003 (8) '"Devise," when used as a noun, means a testamentary
4004 disposition of real or personal property and, when used as a
4005| verb, means to dispose of real or personal property by will or
4006| trust. The term includes "gift," "give," "bequeath," "bequest,"
4007| and "legacy." A devise is subject to charges for debts,

4008 expenses, and taxes as provided in this code, the will, or the
4009 trust.

4010 (9) '"Devisee" means a person designated in a will or trust
4011 to receive a devise. Except as otherwise provided in this

4012 subsection, in the case of a devise to an existing trust or
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4013 trustee, or to a trust or trustee of a trust described by will,
4014| the trust or trustee, rather than the beneficiaries of the

4015 trust, is the devisee. However, if each trustee is also a

4016| personal representative of the estate, each qualified

4017| beneficiary the benefieiary or benefieiaries of the trust as
4018| defined in s. 736.0103(14) #2F-383{4}+{p} shall be regarded as a
4019| devisee.

4020 (10) r'Distributee" means a person who has received estate
4021| property from a personal representative or other fiduciary other
4022| than as a creditor or purchaser. A testamentary trustee is a
4023| distributee only to the extent of distributed assets or

4024 increments to them remaining in the trustee's hands. A

4025 beneficiary of a testamentary trust to whom the trustee has

4026| distributed property received from a personal representative is
4027| a distributee. For purposes of this provision, "testamentary
4028| trustee" includes a trustee to whom assets are transferred by
4029| will, to the extent of the devised assets.

4030 (11) "Domicile"” means a person's usual place of dwelling
4031| and shall be synonymous with residence.

4032 (12) "Estate" means the property of a decedent that is the
4033 subject of administration.

4034 (13) T"Exempt property" means the property of a decedent's
4035| estate which is described in s. 732.402.

4036 {(14) "File" means to file with the court or clerk.

4037 (15) "Foreign personal representative" means a personal
4038 representative of another state or a foreign country.

4039 (16) "Formal notice" means formal notice under the Florida

4040 Probate Rules.
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4041 (17) n"Grantor" means one who creates or adds to a trust
4042 and includes "settlor" or "trustor" and a testator who creates
4043 or adds to a trust.

4044 (18) "Heirs" or "heirs at law" means those persons,

4045 including the surviving spouse, who are entitled under the

4046| statutes of intestate succession to the property of a decedent.
4047 (19) "Incompetent" means a minor or a person adjudicated
4048 incompetent.

4049 (20) "Informal notice" or "notice" means informal notice
4050| under the Florida Probate Rules.

4051 (21) "Interested person" means any person who may

4052 reasonably be expected to be affected by the outcome of the
4053| particular proceeding involved. In any proceeding affecting the
4054| estate or the rights of a beneficiary in the estate, the

4055| personal representative of the estate shall be deemed to be an
4056 interested person. In any proceeding affecting the expenses of
4057| the administration and obligations of a decedent's estate, or
4058| any claims described in s. 733.702(1), the trustee of a trust
4059| described in s. 733.707(3) is an interested person in the

4060| administration of the grantor's estate. The term does not

4061| include a beneficiary who has received complete distribution.
4062 The meaning, as it relates to particular persons, may vary from
4063| time to time and must be determined according to the particular
4064| purpose of, and matter involved in, any proceedings.

4065 (22) "Letters" means authority granted by the court to the
4066| personal representative to act on behalf of the estate of the

4067 decedent and refers to what has been known as letters
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4068| testamentary and letters of administration. All letters shall be
4069| designated "letters of administration.™

4070 (23) "Other state" means any state of the United States
4071| other than Florida and includes the District of Columbia, the
4072| Commonwealth of Puerto Rico, and any territory or possession
4073| subject to the legislative authority of the United States.
4074 (24) "Parent" excludes any person who is only a

4075| stepparent, foster parent, or grandparent.

4076 (25) '"Personal representative" means the fiduciary

4077| appointed by the court to administer the estate and refers to
4078| what has been known as an administrator, administrator cum
4079 testamento annexo, administrator de bonis non, ancillary

4080 administrator, ancillary executor, or executor.

4081 (26) "Petition" means a written request to the court for
4082| an order.

4083 (27) "Power of appointment" means an authority, other than

4084| as an incident of the beneficial ownership of property, to

4085| designate recipients of beneficial interests in property.

4086 (28)427)> "Probate of will" means all steps necessary to

4087| establish the validity of a will and to admit a will to probate.
4088 (29)428) "Property" means both real and personal property
4089| or any interest in it and anything that may be the subject of
4090| ownership.

4091 (30)429) "Protected homestead" means the property

4092| described in s. 4(a) (1), Axrt. X of the State Constitution on
4093| which at the death of the owner the exemption inures to the

4094 owner's surviving spouse or heirs under s. 4(b), Art. X of the
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4095| State Constitution. For purposes of the code, real property
4096 owned as tenants by the entirety is not protected homestead.
4097 (31)436)> "Residence" means a person's place of dwelling.
4098 (32)433)> "Residuary devise" means a devise of the assets
4099| of the estate which remain after the provision for any devise
4100| which is to be satisfied by reference to a specific property or
4101| type of property, fund, sum, or statutory amount. If the will
4102| contains no devise which is to be satisfied by reference to a
4103 specific property or type of property, fund, sum, or statutory
4104 amount, "residuary devise" or "residue" means a devise of all
4105| assets remaining after satisfying the obligations of the estate.
4106 (33)432)> "Security" means a security as defined in s.

4107 517.021.

4108 (34)433)> "Security interest" means a security interest as
4109| defined in s. 671.201.

4110 (35)434)> '"Trust" means an express trust, private or

4111| charitable, with additions to it, wherever and however created.
4112 It also includes a trust created or determined by a judgment or
4113| decree under which the trust is to be administered in the manner
4114| of an express trust. "Trust" excludes other constructive trusts,
4115{ and it excludes resulting trusts; conservatorships; custodial
4116| arrangements pursuant to the Florida Uniform Transfers to Minors
4117| Act; business trusts providing for certificates to be issued to
4118 beneficiaries; common trust funds; land trusts under s. 689.05;
4119| trusts created by the form of the account or by the deposit

4120| agreement at a financial institution; voting trusts; security

4121| arrangements; liquidation trusts; trusts for the primary purpose

4122| of paying debts, dividends, interest, salaries, wages, profits,
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4123| pensions, or employee benefits of any kind; and any arrangement
4124 under which a person is nominee or escrowee for another.

4125 (36)435)> "Trustee" includes an original, additional,

4126| surviving, or successor trustee, whether or not appointed or
4127 confirmed by court.

4128 (37)436> "Will" means an instrument, including a codicil,
4129| executed by a person in the manner prescribed by this code,
4130 which disposes of the person's property on or after his or her
4131| death and includes an instrument which merely appoints a

4132| personal representative or revokes or revises another will.

4133 Section 31. Paragraph (a) of subsection (1) and subsection
4134 (5) of section 731.303, Florida Statutes, are amended to read:
4135 731.303 Representation.--In the administration of or in

4136| judicial proceedings involving estates of decedents or trusts,
4137| the following apply:

4138 (1) Persons are bound by orders binding others in the

4139| following cases:

4140 (a)1l. Orders binding the sole holder or all coholders of a
4141| power of revocation or a general, special, or limited power of
4142| appointment, including one in the form of a power of amendment
4143| or revocation to the extent that the power has not become

4144| unexercisable in fact, bind all persons to the extent that their
4145| interests, as persons who may take by virtue of the exercise or
4146| nonexercise of the power, are subject to the power.

4147 2. Subparagraph 1. does not apply to:

4148 a. Any matter determined by the court to involve fraud or

4149| bad faith by the trustee;

4150 b. A power of a trustee to distribute trust property; or
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4151 c. A power of appointment held by a person while the

4152| person is the sole trustee.

4153 (5) The holder of a power of appointment over property not

4154| held in trust may represent and bind persons whose interests, as

4155 permisgible appointees, takers in default, or otherwise, are

4156| subject to the power. Representation under this subsection does

4157| not apply to:

4158 (a) Any matter determined by the court to involve fraud or

4159| bad faith by the trustee;

4160 (b) A power of a trustee to distribute trust property; or

4161 {c) A power of appointment held by a person while the
4162| person is the sole trustee When o sole holder or coholder ofa
4163

4164
4165
4166
4167

4168
4169
4170| +then—all-persons—who may take by virtueof—and whose interests
4171| are—subjeet—to,—the exereise or nonexereise of the power are
4172| ealsobound—but—oeniytothe extentof their interests-—whiech
4173| eoultd-eotherwise be affeeted by—the exereige or nonexerciseof

4174| +he powex.
4175 Section 32. Subsection (5) of section 732.2075, Florida

4176| Statutes, is amended to read:
4177 732.2075 Sources from which elective share payable;
4178| abatement.--
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4179 (5) TUnless otherwise provided in the trust instrument or,
4180| in the decedent's will if there is no provision in the trust
4181 instrument, any amount to be satisfied from trust property shall
4182 be paild from the assets of the trust in the order provided for
4183 claims under s. 736.05053 7373654 (2) and (3). A direction in
4184| the decedent's will is effective only for revocable trusts.
4185 Section 33. Subsection (2) of section 732.513, Florida
4186| Statutes, is amended to read:

4187 732.513 Devises to trustee.--

4188 (2) The devise shall not be invalid for any or all of the
4189| following reasons:

4190 (a) Because the trust is amendable or revocable, or both,
4191| by any person.

4192 (b) Because the trust has been amended or revoked in part

4193 after execution of the will or a codicil to it.

4194 +{er—Beecause—thetrustinstrument or any omendment—to—3t
4195| was—amot-execeuted in-the monner reguired—Fforwiltls—
4196 (c)4€)> Because the only res of the trust is the possible

4197| expectancy of receiving, as a named beneficiary, a devise under
4198| a will or death benefits as described in s. 733.808, and even
4199| though the testator or other person has reserved any or all
4200| rights of ownership in the death benefit policy, contract, or
4201| plan, including the right to change the beneficiary.

4202 (d)4e)> Because of any of the provisions of s. 689.075.

4203 Section 34. Section 732.603, Florida Statutes, is amended
4204 to read:

4205 (Substantial rewording of section. See
4206 s. 732.603, F.S., for present text.)
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4207 732.603 Antilapse; deceased devisee; class gifts.--

4208 (1) Unless a contrary intent appears in the will, if a

4209| devisee who is a grandparent, or a descendant of a grandparent,

4210 of the testator:

4211 (a) Is dead at the time of the execution of the will;
4212 (b) Fails to survive the testator; or
4213 (c) Is required by the will or by operation of law toc be

4214 treated as having predeceased the testator,

4215

4216| a substitute gift ig created in the devisee's surviving

4217| descendants who take per stirpes the property to which the

4218 devisee would have been entitled had the devisee survived the

4219| testator.

4220 (2) When a power of appointment is exercised by will,

4221| unless a contrary intent appears in the document creating the

4222| power of appointment or in the testator's will, if an appcintee

4223| who is a grandparent, or a descendant of a grandpafent, of the

4224| donor cf the power:

4225 (a) Is dead at the time of the execution of the will or

4226 the creation of the power;

4227 (b) Fails to survive the testator; or

4228 (c¢) 1Is required by the will, the document creating the

4229| power, or by operation of law to be treated as having

4230 predeceased the testator,

4231

4232 a substitute gift is created in the appointee's surviving

42331 descendants who take per stirpes the property to which the

4234| appointee would have been entitled had the appointee survived
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4235| the testator. Unless the language creating a power of

4236| appointment expressly excludes the substitution of the

4237| descendants of an object of a power for the object, a surviving

4238| descendant of a deceased object of a power of appointment may be

4239| substituted for the object whether or not the descendant is an

4240 object of the power.

4241 (3) In the application of thisg section:

4242 (a) Words of survivorship in a devise or appointment to an

4243| individual, such as "if he survives me," or to "my surviving

4244 children," are a sufficient indication of an intent contrary to

4245| the application of subsections (1) and (2). Words of

4246| survivorship used by the donor of the power in a power to

4247| appoint to an individual, such as the term "if he survives the

4248| donee," or in a power to appoint to the donee's "then surviving

4249 children," are a sufficient indication of an intent contrary to

4250| the application of subsection (2).

4251 (b) The term:

4252 1. "Appointment" includes an alternative appointment and

4253| an appointment in the form of a class gift.

4254 2. "Appointee" includes:

4255 a. A class member if the appointment is in the form of a

4256| class gift.

4257 b. An individual or class member who was deceased at the

4258 time the testator executed his or her will as well as an

4259| individual or class member who was then living but who failed to

4260 survive the testator.

4261 3. "Devige" also includes an alternative devise and a

4262| devise in the form of a class gift.
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4263 4. "Devisee" also includes:

4264 a. A class member if the devise is in the form of a class

4265| gift.

4266 b. An individual or class member who was deceased at the

4267 time the testator executed his or her will as well as an

4268| individual or class member who was then living but who failed to

4269 survive the testator.

4270 (4) This section applies only to outright devises and

4271| appointments. Devises and appointments in trust, including to a

4272 testamentary trust, are subject to s. 736.1106.

4273 Section 35. Section 732.604, Florida Statutes, is amended
4274 to read:

4275 732.604 Failure of testamentary provision.--

4276 (1) Except as provided in s. 732.603, if a devise other
4277| than a residuary devise fails for any reason, it becomes a part
4278| of the residue.

4279 (2) Except as provided in s. 732.603, if the residue is
4280| devised to two or more persons, the share of a residuary devisee
4281| that fails for any reason and—the devisetoone—of the residuary
4282| deviseces—fails for any reason,—thatdevise passes to the other

4283| residuary devisee, or to the other residuary devisees in

4284| proportion to the thei¥ interests of each in the remaining part

4285 of the residue.
4286 Section 36. Section 732.611, Florida Statutes, is amended
4287 to read:

4288 732.611 Devises to multi-generation classes to be per

4289| stirpes.--Unless the will provides otherwise, all devises to
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descendants, issue, and cother multi-generation classes shall be

per stirpes.

Section 37. Subsection (1) of section 733.212, Florida
Statutesg, is amended to read:

733.212 Notice of administration; filing of objections.--

(1) The personal representative shall promptly serve a
copy of the notice of administration on the following persons
who are known to the personal representative:

(a) The decedent's surviving spouse{

(b) Beneficiaries;

(c¢) The trustee of any trust described in s. 733.707(3)
and each qualified beneficiary of the trust as defined in s.

736.0103(14) 72393634 b}, if each trustee is also a personal

representative of the estate; and

(d) Persons who may be entitled to exempt property

in the manner provided for service of formal notice, unless
served under s. 733.2123. The personal representative may
similarly serve a copy of the notice on any devisees under a
known prior will or heirs or others who claim or may claim an
interest in the estate.

Section 38. Subsection (1) of section 733.602, Florida
Statutes, i1s amended to read:

733.602 General duties.--

(1) A personal representative is a fiduciary who shall
observe the standards of care applicable to trustees as

described by part VII of chapter 736 s—737-3862. A personal

representative is under a duty to settle and distribute the
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4318| estate of the decedent in accordance with the terms of the

4319{ decedent's will and this code as expeditiously and efficiently
4320| as is consistent with the best interests of the estate. A

4321| personal representative shall use the authority conferred by
4322| this code, the authority in the will, if any, and the authority
4323| of any order of the court, for the best interests of interested
4324| persons, including creditors.

4325 Section 39. Subsection (4) of section 733.805, Florida
4326| Statutes, is amended to read:

4327 733.805 Order in which assets abate.--

4328 (4) In determining the contribution required under s.
4329| 733.607(2), subsections (1)-(3) of this section and s. 736.05053
4330 737-3054(2) shall be applied as if the beneficiaries of the
4331| estate and the beneficiaries of a trust described in s.

4332| 733.707(3), other than the estate or trust itself, were taking
4333| under a common instrument.

4334 Section 40. Paragraph (j) of subsection (1) of section

4335 733.817, Florida Statutes, is amended to read:

4336 733.817 Apportionment of estate taxes.--
4337 (1) For purposes of this section:
4338 (j) "Residuary devise" has the meaning set forth in s.

4339 731.2013%1)-.

4340 Section 41. Paragraphs (a) and (f) of subsection (8) and
4341| paragraphs (a) and (d) of subsection (9) of section 738.104,
4342| Florida Statutes, are amended to read:

4343 738.104 Trustee's power to adjust.--

4344 (8) With respect to a trust in existence on January 1,

4345 2003:
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4346 (a) A trustee shall not have the power to adjust under
4347| this section until the statement required in subsection (9) is
4348| provided and either no objection is made or any objection which
4349| is made has been terminated.

4350 1. An objection is made if, within 60 days after the date
4351| of the statement required in subsection (9), a super majority of
4352| the eligible £xust beneficiaries deliver to the trustee a

4353| written objection to the application of this section to such
4354| trust. An objection shall be deemed to be delivered to the

4355| trustee on the date the objection is mailed to the mailing

4356| address listed in the notice provided in subsection (9).

4357 2. An objection is terminated upon the earlier of the
4358| receipt of consent from a super majority of eligible #xust

4359| beneficiaries of the class that made the objection, or the

4360| resolution of the objection pursuant to paragraph (c).

4361 (£) The objection of a super majority of eligible

4362| beneficiaries under this subsection shall be valid for a period
4363| of 1 year after the date of the notice set forth in subsection
4364 (9) . Upon expiration of the objection, the trustee may

4365| thereafter give a new notice under subsection (9).

4366 (9) (a) A trustee of a trust in existence on January 1,
4367| 2003, that is not prohibited under subsection (3) from

4368| exercising the power to adjust shall, any time prior to

4369| initially exercising the power, provide to all eligible

4370| xecasonably ascertainable eurrent beneficiaries deseribed—din—s-
4371 373034+ brr—andall reosonably ascertainable remainder
4372| beneficiaries deseribedin s5—F37-3683{4){b}2- a statement

4373| containing the following:
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4374 | 1. The name, telephone number, street address, and mailing
4375| address of the trustee and of any individuals who may be

4376 contacted for further information;

4377 2. A statement that unless a super majority of the

4378| eligible beneficiaries objects to the application of this

4379| section to the trust within 60 days after the date the statement
4380| pursuant to this subsection was served, s. 738.104 shall apply
4381 to the trust; and

4382 3. A statement that, if s. 738.104 applies to the trust,
4383| the trustee will have the power to adjust between income and
4384| principal and that such a power may have an effect on the

4385| distributions to such beneficiary from the trust.

4386 (d) For purposes of subsection (8) and this subsection,
4387| the term:

4388 1. "Eligible beneficiaries" means:

4389 a. If at the time the determination is made there is one

4390| or more beneficiaries described in s. 736.0103(14) (c), the

4391 beneficiaries described in s. 736.0103(14) (a) and (c); or

4392 b. If there is no beneficiary described in s.

4393 736.0103(14) {c), the beneficiaries described in s.

4394 736.0103(14) (a) and (b).

4395 2. A "Super majority of the eligible txust beneficiaries"
4396 means :

4397 a. If at the time the determination is made there 1s one

4398 or more beneficiaries described in s. 736.0103(14) (c¢), at least
4399| two-thirds in interest of the reaserably asecertainable ecurrent
4400 beneficiaries described in s. 736.0103(14) (a) HBF363H4+{br3+ or

4401, two-thirds in interest of the reasenablyasecertainable remainder
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4402 beneficiaries described in s. 736.0103(14) (c) 37303 {4+{tby2—,

4403| 4if the interests of the beneficiaries are reasonably
4404 ascertainable; otherwise, it means two-thirds in number of
4405 either such class; or

4406 b. If there is no beneficiary described in s.

4407 736.0103(14) (c¢), at least two-thirds in interest of the

4408 beneficiaries described in s. 736.0103(14) (a) or two-thirds in

4409 interest of the beneficiaries described in s. 736.0103(14) (b),

4410 if the interests of the beneficiaries are reasonably

4411 ascertainable, otherwise, two-thirds in number of either such

4412 class.

4413 Section 42. Subsection (4) of section 738.1041, Florida
4414| Statutes, is amended to read:

4415 738.1041 Total return unitrust.--

4416 (4) All determinations made pursuant to sub-subparagraph
4417 (2) (b)2.b. shall be conclusive if reasonable and made in good
4418| faith. Such determination shall be conclusively presumed to have
4419| been made reasonably and in good faith unless proven otherwise
4420 in a proceeding commenced by or on behalf of a person interested
4421| 1in the trust within the time provided in s. 736.1008 737-307.
4422 The burden will be on the objecting interested party to prove
4423 that the determinations were not made reasonably and in good
4424 faith.

4425 Section 43. Subsection (5) of section 738.202, Florida
4426| Statutes, is amended to read:

4427 738.202 Distribution to residuary and remainder

4428 beneficiaries.--
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4429 (5) The value of trust assets shall be determined on an
4430 asset-by-asset basis and shall be conclusive if reasonable and
4431 determined in good faith. Determinations based on appraisals
4432| performed within 2 years before or after the valuation date

4433 shall be presumed reasonable. The value of trust assets shall be
4434 conclusively presumed to be reasonable and determined in good
4435 faith unless proven otherwise in a proceeding commenced by or on
4436| behalf of a person interested in the trust within the time

4437| provided in s. 736.1008 F37-36+.

4438 Section 44. Paragraph (a) of subsection (12) of section

4439 739.102, Florida Statutes, 1s amended to read:

4440 739.102 Definitions.--As used in this chapter, the term:
4441 (12) "Trust" means:
4442 (a) An express trust (including an honorary trust or a

4443 trust under s. 736.0408 737:31316), charitable or noncharitable,
4444} with additions thereto, whenever and however created; and
4445
4446| As used in this chapter, the term "trust" does not include a
4447| constructive trust or a resulting trust.

4448 Section 45. Paragraphs (b) and (f) of subsection (6) of
4449 section 744.331, Florida Statutes, are amended to read:

4450 744 .331 Procedures to determine incapacity.--

4451 (6) ORDER DETERMINING INCAPACITY.--If, after making

4452| findings of fact on the basis of clear and convincing evidence,
4453| the court finds that a person is incapacitated with respect to
4454| the exercise of a particular right, or all rights, the court

4455| shall enter a written order determining such incapacity. A
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4456 person is determined to be incapacitated only with respect to
4457| those rights specified in the order.

4458 (b) When an order determines that a person is incapable of

4459| exercising delegable rights, the court must consider and find

4460| whether there is an alternative to guardianship which will

4461| sufficiently address the problems of the incapacitated person. A

4462| guardian must be appointed to exercise the incapacitated

4463| person's delegable rights unless the court finds there is an

4464| alternative. A guardian may not be appointed if the court finds

4465| there is an alternative to guardianship which will sufficiently

4466| . address the problems of the incapacitated person. Im—anyeorder
4467| deelaringa person—incapacitated—the court—must—findthat
4468| alternatives to—guardianshipwerecoensidered-and—thatno
4469| alternative toguardianshipwill-suffieientlivyaddress—the

4470| problems—of the ward-
4471 (f) Upon the filing of a verified statement by an

4472| interested person stating:

4473 1. That he or she has a good faith belief that the alleged

4474 incapacitated person's trust, trust amendment, or durable power

4475 of attorney isg invalid; and

4476 2. A reasonable factual basis for that belief,

4477

4478 the trust, trust amendment, or durable power of attorney shall

4479| not be deemed to be an alternative to the appointment of a

4480| guardian. The appointment of a guardian does not limit the

4481| court's power to determine that certain authority granted by a

4482| durable power of attorney is to remain exercisable by the

4483| attorney in fact. When an-order is enteredwhich -determines—that
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the ward shall:

faithfully.

Florida Statutes, are amended to read:

amended guardianship report, may:

Section 46. Paragraph (a) of subsection (6) of section

744 .361, Florida Statutes, is amended to read:
744.361. Powers and duties of guardian.--

(6) A guardian who is given authority over any property of

(a) Protect and preserve the property and invest it
prudently as provided in chapter 518 defimed—in—s5—737-362,

apply it as provided in s. 744.397, and account for it
Section 47. Subsections (11) and (18) of section 744.441,

744 .441 Powers of guardian upon court
obtaining approval of the court pursuant to
authorization to act, a plenary guardian of
limited guardian of the property within the

the order appointing the guardian or an approved annual or

(11) Prosecute or defend claims or proceedings in any
jurisdiction for the protection of the estate and of the
guardian in the performance of his or her duties. Before

authorizing a guardian to bring an action described in s.

approval.--After
a petition for
the property, or a

powers granted by

736.0207, the court shall first find that the action appears to

be in the ward's best interests during the ward's probable

lifetime. If the court denies a request that a guardian be

authorized to bring an action described in s. 736.0207, the
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court shall review the continued need for a guardian and the

extent of the need for delegation of the ward's rights.

(18) When the ward's will evinces an objective to obtain a
United States estate tax charitable deduction by use of a split
interest trust (as that term is defined in s. 736.1201 7#37=56%1),
but the maximum charitable deduction otherwise allowable will
not be achieved in whole or in part, execute a codicil on the
ward's behalf amending said will to obtain the maximum
charitable deduction allowable without diminishing the aggregate
value of the benefits of any beneficiary under such will.

Section 48. Section 744.462, Florida Statutes, is created
to read:

744 .462 Determination regarding alternatives to

guardianship.--Any judicial determination concerning the

validity of the ward's durable power of attorney, trust, or

trust amendment shall be promptly reported in the guardianship

proceeding by the guardian of the property. If the instrument

has been judicially determined to be valid or if, after the

appointment of a guardian, a petition is filed alleging that

there is an alternative to guardianship which will sufficiently

address the problems of the ward, the court shall review the

continued need for a guardian and the extent of the need for

delegation of the ward's rights.

Section 49. Sections 737.101, 737.105, 737.106, 737.111,

737.115, 737.116, 737.201, 737.202, 737.203, 737.2035, 737.204,

737.2041, 737.205, 737.206, 737.2065, 737.207, 737.208, 737.208,

737.301, 737.302, 737.303, 737.3035, 737.304, 737.305, 737.3053,

737.3054, 737.3055, 737.306, 737.3061, 737.307, 737.308,
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4539 737.309, 737.401, 737.402, 737.4025, 737.403, 737.4031,
4540 737.4032, 737.4033, 737.404, 737.405, 737.406, 737.501, 737.502,
4541 737.503, 737.504, 737.505, 737.506, 737.507, 737.508, 737.509,
4542 737.510, 737.511, 737.512, 737.6035, 737.621, 737.622, 737.623,
4543 737.624, 737.625, 737.626, and 737.627, Florida Statutes, are
4544 repealed.
4545 Section 50. This act shall take effect July 1, 2007.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 451 Affordable Housing for the Elderly
SPONSOR(S): Machek and others
TIED BILLS: IDEN./SIM. BILLS: SB 1032

REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Local Government Council 7Y,0N DiVagno . _Hamby ’AVB
2) Elder & Long-Term Care Committee Walsh /7w Walsh /

)

3) Transportation & Economic Development Appropriations Committee

4) State Infrastructure Council
5)

SUMMARY ANALYSIS

The State Apartment Incentive Loan Program (SAIL) is administered by the Florida Housing Finance
Corporation. The Elderly Housing Community Loan Program (EHCL) is a loan program within SAIL in which a
portion of SAIL funds are reserved to loan to sponsors of housing for the elderly to provide for specific repairs
and improvements.

HB 451 reduces the minimum match requirement to which a sponsor must commit in order to receive a loan
under the EHCL Program from 15 percent to 5 percent of the loan amount. In the 2005 legislative session, the
Legislature raised the maximum loan amount available under the EHCL Program from $200,000 to $750,000,
which increased the potential match amount from $30,000 to $112,500. Reducing the minimum match rate to
5 percent would result in a maximum required match amount of $37,500.

The bill is effective upon becoming law.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Promote Personal Responsibility and Empower Families - This bill reduces the match required by
the Elderly Housing Community Loan Program (EHCL) from 15 percent to 5 percent of the loan amount
received. Because the maximum loan amount was significantly increased during the last legislative
session, the match required of the sponsoring agencies was also significantly increased. Reduction of
the required match rate may allow more sponsors to take advantage of the higher loan amounts.now
available, thereby increasing and improving the stock of housing available for the low-income elderly.

B. EFFECT OF PROPOSED CHANGES:

The State Apartment Incentive Loan Program (SAIL), created in 1992, provides mortgage loans or loan
guarantees to sponsors providing affordable housing to very-low income individuals.” SAIL is funded
by the State Housing Trust Fund® and administered by the Florida Housing Finance Corporation.?

Florida Housing Finance Corporation has the authority to underwrite and make state apartment
incentive loans or loan guarantees to sponsors that:

e use tax-exempt financing for the first mortgage and at least 20 percent of the units in the
project are set aside for persons or families who have incomes which meet the income
eligibility requirements of s. 8 of the United States Housing Act of 1937;

e use taxable financing for the first mortgage and at least 20 percent of the units in the project
are set aside for persons or families who have incomes below 50 percent of the state or local
median income, whichever is higher, which shall be adjusted by the corporation for family size;

o use the federal low-income housing tax credit, and the project meets the tenant income
eligibility requirements of s. 42 of the Internal Revenue Code of 1986; or

o the project is located in a county that includes, or has included within the previous 5 years, an
area of critical state concern designated or ratified by the Legislature for which the Legislature
has declared its intent to provide affordable housing, and 100 percent of the units in the project
are set aside for person or families who have income below 120 percent of the state or local
median income, whichever is higher.

Section 420.5087(3), F.S., requires that a percentage of SAIL funds be reserved for each of the
following groups: commercial fishing workers and farmworkers; families; persons who are homeless;
and elderly persons. The percentage of SAIL funds reserved for each group is determined by using the
most recent statewide very-low income rental housing market study available at the time of publication
of each notice of fund availability, but the reservation of funds to commercial fishing workers and
farmworkers, families, and the elderly may not be less than 10 percent of the funds available at that
time. Currently 24 percent of the total SAIL funds are reserved for the elderly.*

Section 420.5087(3)(d), F.S., requires that 10 percent of the amount reserved for the elderly be
reserved to provide loans to sponsors of housing for the elderly to provide for building preservation,
health, or sanitation repairs or improvements which are required by federal, state, or local regulation or
code, or lifesafety or security-related repairs or improvements t{o such housing. This part of the

''S.420.5087, F.S.

2 The State Housing Trust Fund is funded by documentary stamp tax revenues. The documentary stamp tax is applicable
to all recordable instruments requiring documentary stamps according to law, unless exempt pursuant to state or federal
law. Revenue from documentary stamps is divided between the General Revenue Fund and various trust funds.

% Part V, Chapter 420, F.S.

* Florida Housing Finance Corporation.
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program is referred to as the Elderly Housing Community Loan Program (EHCL).® Under the EHCL
Program, sponsors are required to match the loan amount received at a rate of 15 percent. Funds
received from matching are used to supplement the loan amount received to pay the cost of repair or
improvement for which these funds are available

According to the Florida Housing Finance Corporation, the match requirement is used to leverage state
funds and make more fiscally prudent investments. Prior to the increase in the available loan amount,
sponsors were awarded additional points during the loan application process for exceeding the
minimum match requirement by a certain percentage. With the current increased loan amount and
match rate, this process is no longer being used. However, under general operating policy, sponsors
are still encouraged to match at the highest percentage possible, which can exceed the minimum
percentage amount set in statute.

Prior to 2005, loans under the EHCL Program were capped at $200,000 with the requirement of a
minimum match of 15 percent from the sponsor. During the 2005 legislative session, the Legislature
increased the maximum loan amount from $200,000 to $750,000.° The increase in the maximum loan
amount had the practical effect of increasing the potential match requirement from $30,000 to
$112,500. Reducing the matching requirement to 5 percent, as provided in this bill, would result in a
maximum required match amount of $37,500.

C. SECTION DIRECTORY:
Section 1. Amends s. 420.5087(3)(d), F.S., relating to the matching requirement of sponsors applying
for the Elderly Housing Community Loan Program.

Section 2. Provides an effective date of upon becoming law.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

This bill has no effect on state revenues.

2. Expenditures:
This bill appears to have no effect on state expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
This bill does not appear to have an effect on local government revenue.

2. Expenditures:
This bill does not appear to have an effect on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill may have an economic impact on a private sector apartment owner that qualifies under the
EHCL Program by reducing the match amount required to qualify for a loan under the program,
allowing them to take advantage of higher loan amounts.

5 See, Florida Housing Finance Corporation Rule 67-32, F.A.C.
® Ch. 2005-102, L.O.F., (SB 724).
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D. FISCAL COMMENTS:

None

lll. COMMENTS
CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable because this bill does not appear to: require the counties or cities to spend funds or take
an action requiring the expenditure of funds; reduce the authority that cities or counties have to raise
revenues in the aggregate; or reduce the percentage of a state tax shared with cities or counties.

2. Other:
None.

RULE-MAKING AUTHORITY:
This bill does not grant additional rulemaking authority for the Florida Housing Finance Corporation.

DRAFTING ISSUES OR OTHER COMMENTS:

Other Comments:

A representative of the Florida Association of Homes for the Aging’ indicated that the bill will make the
EHCL Program more attractive since most of the facilities that apply for loans under the EHCL Program
are financially constrained non-profits that are financed through the Department of Housing and Urban
Development (HUD) and are subject to HUD’s restrictions in raising rents. The Florida Association of
Homes for the Aging suggests that at the higher 15 percent match rate, many sponsors that apply for
the EHCL Program are finding it difficult to make use of the higher available loan amounts and that
reducing the match rate would allow more sponsors to take advantage of the higher loan amounts now
available.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

7 Mary Ellen Early, Senior Vice President of Public Policy, Florida Association of Homes for the Aging.
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HB 451 2006
1 A bill to be entitled
2 An act relating to affordable housing for the elderly;
3 amending s. 420.5087, F.S.; decreasing the match for
4 certain loan amounts required by sponsors of housing for
5 the elderly; providing an effeétive date.
6
7 Be It Enacted by the Legislature of the State of Florida:
8
9 Section 1. Paragraph (d) of subsection (3) of section

10 420.5087, Florida Statutes, is amended to read:

11 420.5087 State Apartment Incentive Loan Program.--There is
12 hereby created the State Apartment Incentive Loan Program for

13| the purpose of providing first, second, or other subordinated
14} mortgage loans or loan guarantees to sponsors, including for-

15| profit, nonprofit, and public entities, to provide housing

16| affordable to very-low-income persons.

17 (3) During the first 6 months of loan or loan guarantee
18| availability, program funds shall be reserved for use by

19| sponsors who provide the housing sét—aside required in

20| subsection (2) for the tenant groups designated in this

21 subsection. The reservation of funds to each of these groups

22| shall be determined using the most recent statewide very-low-

23| income rental housing market study available at the time of

24| publication of each notice of fund availability required by

25| paragraph (6) (b). The reservation of funds within each notice of
26 fund availability to the tenant groups in paragraphs (a), (b),
27| and (d) may not be less than 10 percent of the funds available

28| at that time. Any increase in funding required to reach the 10-
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HB 451 2006

29| percent minimum shall be taken from the tenant group that has

30| the largest reservation. The reservation of funds within each

31| notice of fund availability to the tenant group in paragraph (c)
32| may not be less than 5 percent of the funds available at that

33 time. The tenant groups are:

34 (d) Elderly persons. Ten percent of the amount reserved

35 for the elderly shall be reserved to provide loans to sponsors
36| of housing for the elderly for the purpose of making building

37| preservation, health, or sanitation repairs or improvements

38| which are required by federal, state, or local regulation or

39| code, or lifesafety or security-related repairs or improvements
40| to such housing. Such a loan may not exceed $750,000 per housing
41| community for the elderly. In order to receive the loan, the

42| sponsor of the housing community must make a commitment to match
43 at least 5 35 percent of the loan amount to pay the cost of such
44| repair or improvement. The corporation shall establish the rate
45| of interest on the loan, which may not exceed 3 percent, and the
46| term of the loan, which may not exceed 15 years. The term of the
47| loan shall be established on the basis of a credit analysis of
48| the applicant. The corporation shall establish, by rule, the

49| procedure and criteria for receiving, evaluating, and

50| competitively ranking all applications for loans under this

51| paragraph. A loan application must include evidence of the first
52| mortgagee's having reviewed and approved the sponsor's intent to
53| apply for a loan. A nonprofit organization or sponsor may not

54| use the proceeds of the loan to pay for administrative costs,

55 routine maintenance, or new construction.

56 Section 2. This act shall take effect upon becoming a law.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 577 Medicaid Comprehensive Geriatric Fall Prevention Program
SPONSOR(S): Garcia
TIED BILLS: 7 IDEN./SIM. BILLS: SB 1000

REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Elder & Long-Term Care Committee DePalma \ Walsh

3) Health & Families Council

)

2) Health Care Appropriations Committee
)
)

N

5)

SUMMARY ANALYSIS

House Bill 577 creates s. 409.91212, F.S., entitled the “Medicaid comprehensive geriatric fall prevention
program,” and directs the Agency for Health Care Administration (AHCA) to establish a Medicaid
comprehensive geriatric fall prevention program in Broward and Miami-Dade Counties.

The bill requires AHCA to evaluate the cost-effectiveness and clinical effectiveness of the program before
reporting its findings to the President of the Senate and the Speaker of the House of Representatives by
January 1, 2009.

HB 577 provides for reimbursement on the same basis as provided for under the demonstration project
contracts, although, beginning in the third year of program implementation, services are to be reimbursed only
on a capitated, risk-adjusted basis.

The bill provides legislative intent for incorporation of the program into the Medicaid program, and inclusion of
the program as a requirement for certification or credentialing of health plans participating in either Florida
Senior Care, per s. 409.912(5), F.S., or the Medicaid managed care pilot program, per s. 409.91211, F.S.

Fiscal Impact: AHCA estimates total expenditures to be $6,497,269 for year one, and $6,494,659 for year
two of the program. AHCA also projects year one revenues of $3,812,078, and year two revenues of
$3,810,773, both in the form of Title XIX matching grants.

The greatest potential fiscal 'impact reported by AHCA is the bill's requirement to include comprehensive
geriatric fall prevention services as a statutorily-mandated Medicaid program, making it available to all
Medicaid recipients statewide.

See “Fiscal Analysis” for further information.

The bill provides an effective date of July 1, 2006.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0577.ELT.doc
DATE: 1/23/2006



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide Limited Government — House Bill 577 requires AHCA to establish a Medicaid comprehensive
geriatric fall prevention program in Broward and Miami-Dade Counties.

Empower Families — Potentially, the fall prevention and education features of HB 577 might have the
effect of enabling more Medicaid-eligible seniors to remain in community-based settings, thereby
avoiding placement in various nursing and long-term care facilities, as well as decreasing reliance on
more-expensive Medicaid programs.

B. EFFECT OF PROPOSED CHANGES:

BACKGROUND

The Incidence and Complications of Geriatric Falls

Nationally, 12 million seniors fall each year." In recent years, Florida has the 2™ highest incidence of
deaths due to geriatric falls in the United States.” Statewide, there were 51,079 hospital discharges for
falls involving seniors 65 and older in 2004, resulting in an average hospitalization of 5.1 days, an
average charge per stay of $28,018 and a total cost of $1,431,148,249.3

Moreover, the frequency and severity of geriatric falls is most pronounced for seniors in nursing homes
and other long-term care facilities. While roughly one-third of seniors fall annually, as many as three-
fourths of nursing home residents experience fall-related injuries every year.* A typical 100-bed
nursing facility annually reports between 100-200 resident falls, while many other falls remain
unreported.®

Deteriorating health conditions are partially responsible for increases in the frequency and severity of
geriatric falls, as a senior’s balance can be substantially affected by diabetes, heart disease, and poor
circulation, or by medical complications affecting a senior’s thyroid or nervous system.® The likelihood
of a severe fall episode is further increased through the routine administration of medicines, and the
consequences of a fall are greatly exacerbated by a senior’s osteoporosis, a disease which leaves the
body’s bones thin and brittle, and more susceptible to easy breaks — including hip fractures.” Of all fall-

' Testimony before United States Senate Subcommittee on Aging of David W. Fleming, Acting Director of Centers for
Disease Control and Prevention, June 11, 2002, available at: http://www.cdc.gov/washington/testimony/ag061102.htm.
2 The State of Florida Medicaid Geriatric Fall Prevention Project; Request for Proposals, Agency for Health Care
Administration, Division of Medicaid.

® As reported by the Agency for Health Care Administration, using diagnosis codes E880 — E888.9. These figures only
represent inpatient discharges, and not emergency department visits not resulting in an inpatient stay. Moreover, total
costs reported do not include rehabilatory and accompanying costs associated with a fall, and do not include other iong-
term consequences of fall-related injuries, such as disability, decreased productivity or reduced quality of life.

* A Tool Kit to Prevent Senior Falls: Falls in Nursing Homes, accessed January 24, 2005, National Center for Injury
Preventions and Contro!l, Department of Health and Human Services Centers for Disease Control and Prevention,
?vailable at: hitp://www.cdc.gov/ncipc/factsheets/nursing.htm.

Ibid.
® Age Page: Preventing Falls and Fractures, accessed January 24, 2005, National Institute on Aging, available at;
pttp://www.niapublications.orq/aqepaqes/PDFs/Preventinq Falls and Fractures.pdf.

[bid.
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related fractures, hip fractures result in the %reatest number of deaths and are responsible for the most
diminished quality of life following recovery.

In a 2002 Request for Proposals to implement a Medicaid Geriatric Fall Prevention Demonstration
Project, the Agency for Health Care Administration noted that “[flalls and their aftermath are directly
correlated with the increased utilization of health care services and increased health care costs.”
Among seniors age 75 and older, those experiencing a fall are four- to five-times more likely to be
admitted to a long-term care facility for a period exceeding one year,'® and hospital stays are almost
two times as long for elderly patients who are hospitalized after a fall than for other elders admitted for
another reason.' The National Center for Injury Prevention and Control has indicated that the total
cost of all fall-related injuries to seniors age 65 and older to be $27.3 billion, and by 2020 this figure is
estimated to reach $43.8 billion nationally.12 In Florida, the direct medical and long-term care costs
associated with fall-related injuries was approximately $1.8 billion in 2000, and the per-fall cost to
seniors age 65 and older was $10,186."

Florida Injury Prevention Program for Seniors (FLIPS)

The Florida Injury Prevention Program for Seniors (FLIPS, or “the Program®) is an education and
awareness initiative that focuses on preventing injuries from falls and fires. The Program is an
interdepartmental, collaborative partnership effort among the Department of Elder Affairs, Department
of Health and the Fire Marshal’s Office of the Department of Financial Services that coordinates with
various universities, the Florida Student Nurses Association, hospitals, county health departments and
many other local agencies and organizations.

Presently, the Program actively pursues “cost-avoidance activities” by conducting training workshops
throughout the state, and disseminates injury prevention information to agencies serving Florida’s
seniors, families, friends and caregivers through operation of its “FLIPS Clearinghouse.” Additionally,
although the program itself does not provide direct services to high-risk individuals, the clearinghouse
provides resources for case managers, social workers, home health care nurses and other individuals
who deliver care to homebound seniors. Some of the brochures published by FLIPS include:

“What Is FLIPS?”

“Afraid of Falling Down? Try Tai Chi”
“Medication & Poison for Elders”
“Can Eating Right Prevent Falls?”

8 Falls and Hip Fractures Among Older Adults, accessed January 24, 2005, National Center for Injury Preventions and
Control, Department of Health and Human Services Centers for Disease Control and Prevention, available at:
http://www.cdc.gov/ncipc/factsheets/falls.htm..

® The State of Florida Medicaid Geriatric Fall Prevention Project; Request for Proposals, Agency for Health Care
Administration, Division of Medicaid.

'% Falls and Hip Fractures Among Older Adults, National Center for Injury Preventions and Control, Department of Health
and Human Services Centers for Disease Control and Prevention. :

" Falls in the Elderly, American Family Physician, American Academy of Family Physicians.

12 A tool kit to Prevent Senior Falls: the Costs of Fall Injuries Among Older Adults, accessed January 24, 2005, National
Center for Injury Preventions and Control, Department of Health and Human Services Centers for Disease Control and
Prevention, available at: http://www.cdc.gov/ncipc/factsheets/failcost.htm. The Center includes in its calculations out-of-
pocket expenses and charges paid by insurance companies for the treatment of fall-related injuries, and notes that the
figures do not account for the long-term consequences of fall-related injuries, such as disability, decreased productivity or
reduced quality of life.

'® Falls Among Older Persons and the Role of the Home: An Analysis of Cost, Incidence, and Potential Savings from
Home Modification, AARP Public Policy Institute, available at: http://assets.aarp.org/rgcenter/il/ib56 falls.pdf. The AARP
notes that, in 2000, 137,954 falls requiring visits to an emergency department were observed among the approximately

2,755,000 million seniors age 65 and older in Florida.
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Medicaid Geriatric Fall Prevention Demonstration Project in Broward and Miami-Dade Counties

Scope of the Demonstration Project

In September 2002, AHCA prepared a Request for Proposals to design and implement a
comprehensive, multi-faceted geriatric fall prevention program to “assist community-based Medicaid
beneficiaries age 65 and older that are at high risk of falling to reduce their individual risk factors to
prevent falls and permit them to remain in a community-based setting.”’* AHCA further indicated that
the program “should be designed to reduce the incidence, severity, and Medicaid costs associated with
geriatric falls; maximize mobility; and maintain autonomy,” and the successful contract bidder should
have “a thorough understanding of the Medicaid population, geriatric fall risks, and risk mitigation
strategies.”’®

In its Request for Proposals, AHCA detailed several possible program components to be provided by
the contractor,’ including, among others:

e Developing guidelines to assist AHCA and other health professionals in their assessment of an
elder’s fall risk.

¢ Providing fall preventive education to community-based elders at risk of fall.
Creating a risk-screening assessment.

¢ Providing at-risk elders with fall prevention information, literature and education, and
maintaining frequent follow-up contact with at-risk elders.
Conducting home safety evaluations.
Completing an individualized care plan for at-risk elders.
Making referrals to health professionals when medical conditions or drug interactions are
suspected by may be untreated.

e Working with various community organizations to organize fall prevention clinics.

Implementation of the Demonstration Project

At the direction of the Legislature,”” in Fiscal Year 2002-03 AHCA competitively procured a two-year
contract (M0337) with The ElderCare Companies, inc. to implement and coordinate operation of a
Medicaid Geriatric Fall Prevention Project. The program was operational from February 19, 2003
through June 14, 2003 in Broward and Miami-Dade Counties, but was eventually terminated when
funding was not appropriated by the Legislature in Fiscal Year 2003-04. Although the program was
designed to serve an average monthly caseload of up to 6,000 Medicaid-eligible participants, only
2,320 seniors were actually screened. Of those that were screened, 1,984 participants were found at
high risk of falling, and 1,738 received intensive services during the project’s initial three months of
operation.'

The demonstration project was reinstated in 2004 with an appropriation by the Legislature.” AHCA
entered into a sole-source contact (M0509)?° with The ElderCare Companies, for the period September
15, 2004 though June 30, 2006, to continue the work begun under the previous contract. Services

'* The State of Florida Medicaid Geriatric Fall Prevention Project; Request for Proposals, Agency for Health Care
Administration, Division of Medicaid.

' Ibid. ‘

16 Although recommended components were supplied by the RFP, it also noted that the contractor was “encouraged to
present a model fall prevention and risk reduction program that can serve as a best practice model and reflects the latest
literature on best practices/programs.”

"7 In the FY 2002-03 General Appropriations Act (Chapter 2002-394, L.O.F.), state General Revenue funding and federal
Medicaid funding were appropriated for demonstration projects intended “to reduce geriatric falls among community-
based Medicaid recipients.”

'® Summary of Governor’s FY 2004-05 Budget Recommendations, Agency for Health Care Administration.

'° FY 2004-05 General Appropriations Act (Chapter 2004-268, L.O.F.).

2 This was a fixed price contract in the amount of $4,824,000 per year to serve 6,000 Medicaid eligible elders, at an

average cost of $804 per recipient per year.
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were again provided to more than 6,000 Medicaid-eligible seniors®' broadly representative of the
Medicaid population of Broward and Miami-Dade Counties, and some preliminary analyses of
outcomes were conducted. The services provided by the project to these elders included:

e Conducting multi-phase fall risk. assessments.

¢ Coordinating hundreds of group fall prevention workshops at housing complexes, churches and

social service agencies.

Mailing 12 “safety-grams” per year to each participant.

Placing 12 reassurance and research telephone calls per year to each participant.

Holding several nutrition and exercise workshops.

Communicating the results of risk-screening assessments to all participants through initial

mailings.

e Providing to patients’ physicians the following: (1) a client review, (2) case planning documents
and, (3) notification of the availability of visiting fall prevention experts in Broward and Miami-
Dade Counties.

e Providing post-fall counseling, fear-of-fall counseling, and fall prevention workbooks in several
different languages, including English, Spanish, Creole and Russian.

However, in June 2005 the appropriation necessary for continuation of the demonstration project was
vetoed by the Governor, and the contract was terminated.

Results of the Demonstration Project and Potential Program Savings

The ElderCare Companies submitted results from its Medicaid geriatric fall prevention demonstration
project to AHCA for review, following confirmation by vendors and subcontractors, and subject to an
independent CPA audit.

The ElderCare Companies reported measuring the clinical effectiveness and savings achieved by the
fall prevention demonstration project though a “multi-method validation study” that equally weighted
treatment and control groups. From January 2003 through June 2005, The ElderCare Companies
reported the following figures versus proportionate mirror control groups:

54% reduction in hospitalizations due to fall-related fractures.
63% reduction in nursing home stays following an injurious fall.
60% reduction in long-term care costs, per case.

57% reduction in overall hospitalizations following an injurious fall.
21% reduction in hospitalization costs, per case.

35% reduction in inpatient rehabilitation costs.

EFFECT OF PROPOSED CHANGES

HB 577 creates s. 409.91212, F.S., entitled “Medicaid comprehensive geriatric fall prevention program”,
requiring AHCA to establish a Medicaid comprehensive geriatric fall prevention program in Broward
and Miami-Dade Counties. The program, intended to expand upon the geriatric fall prevention
demonstration project developed under state contracts awarded by AHCA in fiscal year 2003-04, shall
be evidence-based, serve 8,000 Medicaid recipients age 60 and older during the first year of operatlon
and be in operation within 120 days of the act’s effective date.

The bill requires AHCA to evaluate the cost-effectiveness and clinical effectiveness of the program in a
report submitted to the President of the Senate and the Speaker of the House of Representatives by
January 1, 2009. If such report indicates the program is cost-effective and clinically effective, it shall

21 5,702 Medicaid elders were recruited for the reinstated demonstration project, while 6,564 Medicaid-eligible seniors
received multi-phase fall risk assessments.
2 A Comprehensive Geriatric Fall Prevention Program for All of Florida Medicaid’s Community-Resident Elders:

Establishing a Statewide, Permanent, Single-Vendor System, August 2005, The ElderCare Companies, Inc.
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also include a plan and timetable to statewide implementation. AHCA is required to consider findings
from program evaluations and site visit reports of the demonstration project while evaluating the
program’s cost-effectiveness and clinical effectiveness.

The bill provides for reimbursement of services on the same basis as provided for under previous
demonstration project contracts (M0337 and M0509) although, beginning on the first day of operation in
the third year of program implementation, services are to be reimbursed only on a capitated, risk-
adjusted basis. ’

HB 577 provides legislative intent for the Medicaid comprehensive geriatric fall prevention program'’s
incorporation into the Medicaid program, and its inclusion by AHCA as a requirement for the
certification or credentialing of any health plan to participate in the integrated, fixed-payment delivery
system for Medicaid recipients 60 or older (Florida Senior Care)® or the certification or credentialing of
any health plan participating in the Medicaid managed care pilot program?®* that enrolls Medicaid
recipients who are at risk for experiencing a geriatric fall.

The bill provides an effective date of July 1, 2006.

SECTION DIRECTORY:

Section 1. Creates s. 409.91212, F.S., entitled “Medicaid comprehensive geriatric fall prevention
program”; directs the Agency for Health Care Administration to establish a Medicaid comprehensive
geriatric fall prevention program in Broward and Miami-Dade Counties; indicates such program shall
expand a separate demonstration project; directs the agency to evaluate and report on the cost-
effectiveness and clinical effectiveness of the program by January 1, 2009; provides guidelines for
reimbursement; provides legislative intent for incorporation of the program into the Medicaid program
and inclusion of the program as a requirement for certification or credentialing of participants in Florida
Senior Care and the Medicaid managed care pilot program.

Section 2. Provides an effective date of July 1, 2006.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
AHCA reports the following revenues:

Amount in Year 1 (FY 06-07) Amount in Year 2 (FY 07-08)
Non-Recurring Revenues: $0 ' $0
Recurring Revenues:
Title XIX Matching Grants $3,812,078 $3,810,773
Total Recurring Revenues: ‘$0 $0
Total Non-Recurring Revenues: $3,812,078 $3,810,773
Total Revenues: $3,812,078 $3,810,773
2 3.409.912(5), F.S.
#'S.409.912111, F.S.
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2. Expenditures:
AHCA advises that:

The bill authorizes the provision of fall-prevention services to 8,000 Medicaid recipients during
the first year of operation at a rate of $804 per person or $6,432,000. The rate per person is
based on the bill's requirement that services provided be paid as in the previous demonstration
contracts (M0337 and M0509). Beyond the first year, the bill does not provide the number of
persons to be served but does require that the same rate per person be continued the second
year. The third year, the bill requires services be reimbursed only on a capitated, risk-adjusted
basis, although no specific information was provided regarding what that rate would be or how
the risk-adjustment would be determined.

Other expenditures during the first year include the cost of one full-time program analyst (pay
grade 24) position at AHCA to develop and manage the procurement process and provide
contract management services, including monitoring contract requirements.

An evaluation by the Agency of the cost-effectiveness and clinical effectiveness of the
comprehensive geriatric fall-prevention program is required with a report to the President of the
Senate and Speaker of the House by January 1, 2009. The report is to include a plan and
timetable for statewide implementation, if findings of the evaluation indicate that the program is
cost-effective and clinically effective. The Agency is further required to consider findings from
previous evaluations and site-visits conducted under the earlier contracts, implying a multi-year
evaluation. This evaluation would be completed by an independent entity and require
procurement and contract management activities.

The bill does not provide sufficient information to determine the scope of work required to
conduct the evaluation, the number of years the evaluation should encompass, or the number of
subjects to be evaluated and, as a consequence, it is difficult to estimate the cost of the
evaluation. During the first year, however, an estimate is projected to cover the cost of
developing the scope of work, identifying the variables to be measured, projecting the number of
subjects to be evaluated, and defining the methods to be employed to determine cost-
effectiveness and clinical effectiveness.

Beyond the first year of implementation, costs are difficult to project as the bill does not contain
adequate information to determine the number of persons to be served nor is information
available to estimate the cost of the required evaluation. One FTE at the Agency would be
required throughout the implementation and contract period to undertake contract management
and monitoring activities.

The greatest potential fiscal impact on AHCA is the bill’'s requirement to include comprehensive
geriatric fall-prevention services as a statutorily-mandated Medicaid program making it available
statewide to all Medicaid recipients. Potentially, hundreds of thousands of Floridians could be
eligible for these services at a cost of $200 to $300 million per year (based on an estimate of the
number of persons who are community-dwelling, Medicaid eligible, 60 years and older: 340,000
individuals at a cost of $800 per person per year.)

Amount in Year 1 (FY 06-07) Amount in Year 2 (FY 07-08)

Non-Recurring Expenses:

Professional Staff $2,610 $0
Recurring Expenses:
Salaries _
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Medical/Health Care

Program Analyst (Pay Grade 24) $51,326 $51,326

Expenses

Professional Staff $10,940 $10,940

Human Resources Services

Full-time Employee Positions $393 $393

Special Categories

Geriatric Fall Prevention Services $6,432,000 $6,432,000
Total Recurring Expenditures: $6,494,659 $6,494,659
Total Non-Recurring Expenditures $2,610 $0
Total Expenditures $6,497,269 $6,494,659
Funding of Expenditures:

General Revenue Fund (41.24%) $2,685,191 $2,683,886

Medical Care Trust Fund (58.17%) $3,779,443 $3,779,443

Administrative Trust Fund (.50%) $32,635 $31,330

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

HB 577 apparently requires AHCA to contract with one or more private entities to reestablish a
Medicaid comprehensive geriatric fall prevention program in Broward and Miami-Dade Counties, in a
manner consistent with previous geriatric fall prevention demonstration projects developed under state
contracts awarded by AHCA in Fiscal Year 2003-04.

. FISCAL COMMENTS:

The only state estimate of cost savings generated through the demonstration project is contained in the
Summary of Governor's FY 2004-05 Budget Recommendations. In this document, AHCA projected
that implementation of the demonstration project would produce $1,048,900 in general Medicaid cost
savings, and an additional $5,872,900 in savings from nursing home cost avoidance. This represented
a gross savings of $6,921,800.

Overall, The ElderCare Companies reported that, for the period of January 2003 through June 2005,
the demonstration project saved the state $17,445,240 on an initial investment of $7,236,000, for a rate
of return of $2.41 for every $1 invested in the project and a total net savings to Florida Medicaid of
$10,210,000.
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Ilil. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Counties and municipalities are unaffected by this legislation.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

AHCA raises several points of concern in their analysis of HB 577. First, the agency notes that it is
unclear whether the bill requires AHCA to competitively procure the Medicaid comprehensive geriatric
fall prevention program, or whether the agency is simply required to award a sole-source contract to the
previous contractor. The agency notes that, if it is to competitively procure this program, it may prove
difficult to have the program fully operational within the 120 days mandated by the legislation.

Moreover, AHCA reports being unclear of the need for altering the reimbursement schedule, beginning
in the program’s third year of operation, to a “capitated, risk-adjusted” calculation. The agency notes it
is unsure “what services the contractor would be at risk for, as the only service provided is geriatric fall
prevention.” Similarly, the Department of Elder Affairs (DOEA) notes that the reimbursement schedule
provided in the bill, which currently states reimbursement shall “be on the same basis as provided for
under the demonstration project contracts described in subsection (1),” would be clarified through
inclusion of the exact reimbursement rates contained in the previous demonstration project contracts.

As previously noted, AHCA reports the bill does not provide sufficient information to determine the
scope of work required to conduct the required evaluation of the program’s cost-effectiveness and
clinical effectiveness, the number of years such evaluation should encompass, or the number of
subjects to be evaluated.

AHCA also notes that, pursuant to the terms of the Medicaid Managed Care Pilot Program, as
authorized by s. 409.91211, F.S., managed care plans may offer customized benefit packages to
enrolled recipients and such packages must include those mandatory and optional services set forth in
s. 409.905, F.S., and s. 409.906, F.S. There is nothing in s. 409.91211, F.S. that requires providers
participating in the Medicaid Managed Care Pilot Program to offer geriatric fall prevention services.
However, AHCA points out, HB 577 requires that the geriatric fall prevention program be available to
recipients enrolled in health plans operated under s. 409.91211, F.S. Accordingly, AHCA believes that
s. 409.91211, as well as the 1115 Waiver approved by the Centers for Medicare and Medicaid Services
(CMS) authorized by the Managed Care Pilot Program, would need to be amended in order to include
geriatric fall prevention services.

Additionally, the legislation requires that the geriatric fall prevention program be available to recipients
enrolled in health plans operated under s. 409.912(5), F.S. (Florida Senior Care). At present, AHCA
points out, geriatric fall prevention services are not included in the list of mandatory or optional services
available through such integrated, fixed-payment delivery system for Medicaid recipients age 60 and
older. Moreover, DOEA points out that AHCA and DOEA are not required in s. 409.912(5), F.S. to
certify and credential health plans, as referenced in the bill, but rather are charged to “use a competitive
procurement process to select entities to operate the integrated program.”® DOEA recommends that

% 3. 409.912(5)(b), F.S., noting that “[e]ntities eligible to submit bids include managed care organizations licensed under

chapter 641, including entities eligible to participate in the nursing home diversion program, other qualified providers as
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this language would be more appropriate in the context of s. 409.912(5), F.S., if it created the
requirement that the geriatric falls prevention program be a necessary component of the selection
criteria for providers in the integrated, fixed-payment delivery system.

Finally, s. 1902(a)(23) of the Social Security Act® provides that an individual may receive Medicaid
services from any qualified provider willing to furnish such services. However, AHCA notes that the
language of the bill is unclear as to whether recipients may freely choose a provider from which to
receive certain geriatric fall prevention services. The bill only references an expansion of previously-
awarded demonstration project contracts, and does not specify whether the geriatric fall prevention
program may be provided through sources other than those with whom the agency previously
contracted. At present, the Managed Care Pilot Program authorized by CMS permits the state to waive
the requirements of s. 1902(a)(23) under certain circumstances. However, those circumstances do not
currently include the provision of geriatric fall prevention services. Accordingly, AHCA reports it may
need to seek additional waiver authority in order to implement a Medicaid comprehensive geriatric fall
prevention program.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

defined in s. 430.703(7), F.S., community care for the elderly lead agencies, and other state-certified community service
networks that meet comparable standards as defined by the agency, in consultation with the Department of Eiderly Affairs
and the Office of Insurance Regulation, to be financially solvent and able to take on financial risk for managed care.”

%42 U.S.C.A. § 1396a.
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HB 577 2006
1 A bill to be entitled
2 An act relating to a Medicaid comprehensive geriatric fall
3 prevention program; creating s. 409.91212, F.S.; requiring
4 the Agency for Health Care Administration to establish a
5 Medicaid comprehensive geriatric fall prevention program;
6 directing the agency to develop the program as an
7 expansion of a certain pilot project conducted in Broward
8 and Miami-Dade Counties; requiring the agency to evaluate
9 the program and report to the Legislature; requiring a
10 plan and timetable for statewide implementation contingent
11 upon certain findings; specifying a timeframe for
12 implementing a certain form of reimbursement; providing
13 legislative intent; providing an effective date.
14
15| Be It Enacted by the Legislature of the State of Florida:
16
17 Section 1. Section 409.91212, Florida Statutes, is created
18| to read:
19 409.91212 Medicaid comprehensive geriatric fall prevention
20 program. - -
21 (1) (a) The Agency for Health Care Administration shall
22| establish a Medicaid comprehensive geriatric fall prevention
23| program in Broward and Miami-Dade Counties. The program shall be
24| evidence based and shall expand the geriatric fall prevention
25| demonstration project developed under state contracts M0337 and
26| MO0509 that were awarded by the agency in fiscal year 2003-2004.
27| The program shall serve 8,000 Medicaid recipients 60 years of
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HB 577 : 2006

28| age or older during the first year of operation and shall be in

29| operation within 120 days after the effective date of this act.

30 (b) The agency shall evaluate the cost-effectiveness and

31! clinical effectiveness of the program and report its findings to

32| the President of the Senate and the Speaker of the House of

33| Representatives by January 1, 2009. If the findings indicate the

34| program is cost-effective and clinically effective, the report

35| shall include a plan and timetable for statewide implementation.

36| In evaluating the cost-effectiveness and clinical effectiveness

37| of the program, the agency must consider findings from program

38| evaluations and site visit reports relating to the demonstration

39| project described in paragraph (a).

40 (2) Services provided under subsection (1) shall be

41| reimbursed on the same basis as provided for under the

42| demonstration project contracts described in subsection (1).

43| Beginning on the first day of operation in the third year of

44| program implementation, as authorized under this section,

45| services shall be reimbursed only on a capitated, risk-adjusted

46| Dbasis.
47 (3) It is the intent of the Legislature that the Medicaid

48| comprehensive geriatric fall prevention program authorized by

49| this section be incorporated into the Medicaid program, as

50| provided under ss. 409.901-409.920, and included by the agency

51| as a requirement for the certification or credentialing of any

52| health plan to participate in the integrated, fixed-payment

53| delivery system for Medicaid recipients who are 60 years of age

54 or older as established in s. 409.912(5) and in the

55| certification or credentialing of any health plan participating
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HB 577 2006
56| 1in the Medicaid managed care pilot program as established in s.
57| 409.91211 that enrolls Medicaid recipients who are at risk for
58| geriatric falls.
59 Section 2. This act shall take effect July 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB ELT 06-01 Continuation of a moratorium on the approval of certificates of

need for additional community nursing home beds
SPONSOR(S): Elder & Long-Term Care Committee
TIED BILLS: IDEN./SIM. BILLS: SB 790

REFERENCE ACTION v ANALYST STAFF DIRECTOR

Walsh__w Walsh ‘ 77/()

Orig. Comm.: Elder & Long-Term Care Commitiee

1)
2)
3)
4)
5)

SUMMARY ANALYSIS

PCB ELT-06-01 proposes to extend the moratorium on approval of certificates of need for nursing homes until
July 1, 2011. The PCB provides an exception to the moratorium for nursing homes with a 96 percent
occupancy rate and a record of providing good quality care in an AHCA planning subdistrict where the
occupancy rate is 94 percent or above.

The PCB allows a nursing home located in a county where the Nursing Home Diversion program or Florida
Senior Care has been implemented to request a reduction in its annual Medicaid patient days that is a
condition of its certificate of need until June 30, 2011.

The PCB relocates the sections on the CON moratorium from those statutes dealing with continuing care
contracts to those dealing with certificate of need review.

The PCB provides it is effective upon becoming law.

This document does not refiect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

‘A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government --- If a nursing home meets the criteria for the exception from the CON
moratorium, it will be able to apply for an exemption from CON review for the addition of nursing home
beds and thus will not incur the cost of a CON review.

B. EFFECT OF PROPOSED CHANGES:
BACKGROUND

During its 2001 session, the Legislature enacted CS/CS/CS/SB 1202," which contained numerous
provisions relating to long-term care facilities in Florida. In addition to other requirements, the bill
required that notwithstanding the establishment of need as provided for in chapter 408, no certificate of
need (CON) for additional community nursing home beds was to be approved by the Agency for Health
Care Administration (AHCA) until July 1, 2006. The bill also provided legislative findings that

[T]he continued growth in the Medicaid budget for nursing home care had
constrained the ability of the state to meet the needs of its elderly residents
through the use of less restrictive and less institutional methods of long-term
care. ltis therefore the intent of the Legislature to limit the increase in Medicaid
nursing home expenditures in order to provide funds to invest in long-term care
that is community-based and provides supportive services in a manner that is
both more cost-effective and more in keeping with the wishes of the elderly
residents of the state.?

Certificate of Need History

The Certificate of Need (CON) is a regulatory review process administered by AHCA which requires
specified health care providers to obtain prior authorization before offering certain new or expanded
services. Florida's CON program has been in operation since July 1973 and has undergone several
changes over the years. .

From 1974 through 1986, the specifics of the program were largely dictated by the federal National
Health Planning and Resources Development Act, which established minimum requirements regarding
the type of services subject to CON review, review procedures, and review criteria. Each state was
required to have a CON program in compliance with those standards as a condition for obtaining
federal funds for health programs. The federal health planning legislation was repealed in 1986.

Since 1987, Florida’s Certificate of Need formula for community nursing home beds?® provides an
allocation of projected nursing home beds which will be needed in a specific AHCA CON subdistrict
within a three-year time horizon. The formula considers the projected increase in the district population
age 65 to 74 and age 75 and over, with the age group 75 and over given 6 times more weight in
projecting the population increase. Projected future demand is adjusted by the number of existing and
currently allocated beds and occupancy rates, producing a net need for additional nursing facility beds.
Rules governing certificate of need provide that if current occupancy of licensed nursing home beds is

" ' Chapter 2001-45, L.O.F.
*s.651.1185(2), F.S.

3 See Chapter 59C-1.036, F.A.C.
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less than 85 percent, the net need in a subdistrict is zero regardless of whether the formula otherwise
would show a net need.

Prior to July 2001, projects to increase the number of community nursing home beds by construction of
new facilities or addition to existing facilities required CON approval. Pursuant fo statute, beginning
July 2001 and continuing until July 2006, AHCA is prohibited from approving any project that would add
to the total of community nursing home beds in any subdistrict. The prohibition does not apply to
sheltered nursing home beds.* Projects which increase beds at one nursing home with an identical
decrease at another facility in the same subdistrict may be approved, because the subdistrict total

would not change.

Subseguent Legislative Modifications to Moratorium

There have been two modifications to the moratorium since 2001:

e Section 651.1185(4)(a), F.S. permits beds to be added in a county which currently has no
community nursing home beds and the lack of beds occurs because all nursing homes in that
county that were licensed on July 1, 2001 have closed.

e Section 651.1185(5), F.S. specifies that the moratorium does not apply in a county under
50,000 population. In such counties a nursing home may add up to ten beds or increase its
beds by 10 percent, whichever is greater. In addition to other documentation, the facility must:

o Certify that the facility has not had any class | or class |l deficiencies within the 30
months preceding the request for additional beds.

o Certify that the prior 12-month average occupancy rate for the nursing home beds at the
facility meets or exceeds 94 percent and the facility had not had any class | or class li
deficiencies since its initial licensure.

o For a facility that has been licensed for less than 24 months, certify that the prior 6-
month average occupancy rate for the nursing home beds at the facility meets or
exceeds 94 percent and that the facility has not had any class | or class Il deficiencies
since its initial licensure (s. 651.1185(5), F.S.).

Despite enactment of these exceptions, no expansion of nursing home beds has occurred since the
moratorium was imposed.

Has the Nursing Home CON Moratorium Affected Access to Nursing Home Care?

After enactment of the moratorium, many believed that due to Florida’s growing elder population, the
state would experience a substantial increase in nursing home occupancy rates which would likely
require an expansion of the number of nursing home beds. However, Florida’s statewide nursing home
occupancy rate in 2001 was 89.25 percent, and this occupancy rate has declined to a statewide
occupancy rate for the year ending June 2005 of 87.41 percent.® The national occupancy rate was
82.4 percent in 2002, the latest year for which national data is available.® Occupancy rates in other
states vary from a high of 94.1 percent in North Dakota, to a low of 68.4 percent in Oklahoma.”

The absence of a substantial increase in occupancy rate may be due to a number of factors:

*S. 651 .1185(3), F.S. Sheltered beds are those which are a part of a continuing care retirement community.

® Source: Agency for Health Care Administration, Bill Analysis, January 23, 2006.

® Source: Table 113, Nursing Home Beds, occupancy, and residents, according to geographic division and State: United
States, 1995-2002. National Center for Health Statistics. Health, United States 2004 with Chartbook on Trends in the
Health of Americans. Hyattsville, Maryland: 2004. Available at http://www.cdc.gov/nchs/fastats/nursingh.htm.

7 Ibid. According to Table 113, Florida’s nursing home occupancy rate in 2002 was 85.6 percent.
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e Florida has increased its investment in home and community-based alternatives, particularly
those programs targeted to the frailest seniors

e Florida contains a robust assisted living industry. Many elderly persons prefer assisted living to
placement in medically-oriented nursing homes.

e Increasing disability levels of individuals served in nursing homes suggests that those who are
less disabled are being cared for in other settings.

» Most recent studies indicate a decline in the rate of functional disability among the U.S. elderly
population. Although rates of disability declined for both sexes, the most significant decline in
disability is among men, with the largest decline in disability being in men over the age of 80.2

Nonetheless, there are four areas in Florida where occupancy rates surpass the 94 percent occupancy

threshold in the CON formula; each demonstrates a net bed need.

County Net Bed Need
Leon 68
Columbia, Hamilton and Suwanee 70
Nassau/North Duval 30

Seminole

111

Resources Devoted to Home and Community-based Services

CS/CS/CS/SB1202 provided that the intent in limiting the growth in new nursing home beds was to
increase investments in community-based long term care.® The chart below is the Appropriations
history for Florida’s four largest Home and Community-based programs serving the elderly: the
Nursing Home Diversion Program, the Assisted Living for the Elderly Waiver, the Aging/Disabled

Waiver, and the Community Care for the Elderly program:

$300,000,000
$250,000,000

NH Alternative Appropriations

Dversi
$200,000,000 o Pversion
0 ALE w aiver
$150,000,000 m ADA Waiver
$1 00,000,000 @ CCE
$50,000,000
$0
>
o
S
N
AR

® Costa, Dora L., 2002. “Changing Chronic Disease Rates and Long-term Declines in Functional Limitation Among Older

Men.” Demography. 39(1): 119-138.
® See fn. 1, infra.
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Nursing Home Industry Recommendations Regarding the Moratorium

Representatives of the Florida Health Care Association (representing primarily for-profit nursing
homes), the Florida Association of Homes for the Aging (representing primarily not for profit and
religious nursing homes) and the Florida Long-Term Health Care Association (representing primarily for
profit nursing home chains) report that members of their associations do not see a need to lift the
moratorium at this time. All of the associations cautioned that future projections of Florida’s elder
population suggest that at some point there will be an increased demand for nursing home services.

Nursing home representatives recommended that, due to the lag time in nursing home construction and
difficulty obtaining capital for construction, the state should continue to monitor potential demand and
structure lifting of the moratorium sufficiently in advance of projected need. All of the provider
associations suggested that there will be a likelihood that some counties or CON subdistricts may
experience local population growth which may create the need for a localized exception to the
moratorium. In the nursing home industry, normal turnover produces a slight vacancy rate, meaning
that a facility with a 95 percent occupancy rate is, for practical purposes, full. Industry representatives
suggested the state should provide an exception to the moratorium in the instance that the average
occupancy rate in facilities in a CON subdistrict exceeds 96 percent for a specified period of time.

In addition, many Florida nursing homes operate with CON conditions that specify a certain number of
Medicaid patient days the facility must serve. The increased investments in community-based long-
term care - leading to a decrease in placements in nursing homes - have resulted in some facilities
needing to request a reduction in those CON conditions. These reviews are time consuming for both
the licensee and AHCA. As the Nursing Home Diversion program continues to expand'® and Medicaid
long-term care reform is implemented,” the necessity for these reviews will increase.

PROPOSED CHANGES

PCB ELT-06-01 proposes to extend the moratorium on approval of certificates of need for nursing
homes until July 1, 2011. The PCB provides an exception to the moratorium. In an AHCA planning
subdistrict where the nursing home occupancy rate is 94 percent or greater, a nursing home with a 96
percent or greater occupancy rate could add ten beds or 10 percent of the number of licensed beds, if
the home had no class | or class Il deficiencies in the past 30 months, and if any beds licensed before
the exception was requested had been licensed and operational for at least 12 months. A nursing
home may request additional beds under this exception as an exemption from full comparative review.

The PCB allows a nursing home located in a county where the Nursing Home Diversion program or
Florida Senior Care has been implemented to request a reduction in its annual Medicaid patient days
that is a condition of its certificate of need until June 30, 2011. AHCA is required to automatically grant
the request if the reduction is no more than 15 percent of the nursing home’s annual condition. A
nursing home may make only one request every two years and must make such request in writing 60
days in advance of making a reduction. The revised CON condition must be changed in the record and

acknowledged in writing by the agency.

The PCB relocates the sections on the nursing home CON moratorium from those statutes dealing with
continuing care contracts to those dealing with certificate of need review for ease of use. This bill
amends s. 651.1185, F.S., transfers that section, and renumbers it as s. 408.0435, F.S., and amends

5.408.040, F.S.

10 Forty nine counties are approved for operation of nursing home diversion programs; 25 of those counties have active
programs.

" Two pilot areas have been designated to implement Florida Senior Care, an integrated, fixed-payment delivery system
for Medicaid recipients age 60 or older. One area - Osceola, Orange, Seminole, and Brevard counties --- is to provide
voluntary participation; the other --- Escambia, Santa Rosa, Okaloosa, and Walton counties--- is mandatory.
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C. SECTION DIRECTORY:

Section 1. Transfers s. 651.1185, F.S., and renumbers and amends it as s. 408.0435, F.S.; extends
moratorium on nursing home CON until July 1, 2011; provides exceptions to moratorium.

Section 2. Amends s. 408.040(1), F.S.; provides for reduction in patient days as condition of CON in
certain areas under certain conditions.

Section 3. Provides the act is effective upon becoming law.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

- 2. Expenditures:

None.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

If a nursing home meets the criteria for the exception from the CON moratorium, it will be able to apply
for an exemption from CON review for the addition of nursing home beds and thus will not incur the
cost of a CON review.

D. FISCAL COMMENTS:

None.

lll. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The PCB does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds, reduce the percentage of a state tax shared with counties or municipalities, or
reduce the authority that municipalities have to raise revenue.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
None.
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C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
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PCB ELT 06-01

BILL ORIGINAL YEAR
CS

A bill to be entitled
An act relating to certificates of need; transferring,
renumbering, and amending s. 651.1185, F.S.; extending the
moratorium on certificates of need for additional
community nursing home beds until July 1, 2011; specifying
nonapplication of a moratorium for the addition of nursing
home beds in certain specified facilities; providing
requirements and limitations; providing for repeal upon
expiratioh of the moratorium; amending s. 408.040, F.S.;
authorizing nursing homes in certain counties to request a
reduction in their annual Medicaid patient days; requiring
the Agency for Health Care Administration to automatically
grant such a request if the nursing home meets certain
conditions; providing for future repeal; providing an

effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 651.1185, Florida Statutes, is
transferred, renumbered as section 408.0435, Florida Statutes,
and amended to read:

408.0435 6511185 Moratorium on nursing home certificates
of need.--

(1) Notwithstanding the establishment of need as provided
for in this chapter 468, a ne certificate of need for additional
community nursing home beds may not shkald be approved by the
agency until July 1, 2011 2606.
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BILL ORIGINAL ' YEAR
CS
28 (2) The Legislature finds that the continued growth in the

29| Medicaid budget for nursing home care has constrained the

30| ability of the state to meet the needs of its elderly residents
31| through the use of less restrictive and less institutional

32| methods of long-term care. It i1s therefore the intent of the

33| Legislature to limit the increase in Medicaid nursing home

34| expenditures in order to provide funds to invest in long-term
35 care that is community-based and provides supportive services in
36| a manner that is both more cost-effective and more in keeping
37! with the wishes of the elderly residents of this state.

38 (3) This moratorium on certificates of need shall not

39! apply to sheltered nursing home beds in a continuing care

40| retirement community certified by the former Department of

41 Insurance or by the Office of Insurance Regulation pursuant to
42| chapter 651.

43 (4) (a) The moratorium on certificates of need does not

44| apply and a certificate of need for additional community nursing
45| home beds may be approved for a county that meets the following
46| circumstances:

47 1. The county has no community nursing home beds; and

48 2. The lack of community nursing home beds occurs because
49| all nursing home beds in the county that were licensed on July
50 1, 2001, have subsequently closed.

51 (b) The certificate-of-need review for such circumstances
52 shall be subject to the comparative review process consistent
53| with the provisions of s. 408.039, and the number of beds may
54| not exceed the number of beds lost by the county after July 1,
55| 2001.
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57| This subsection shall be repéaled upon the expiration of the
58| moratorium established in subsection (1).
59 (5) The moratorium on certificates of need does not apply
60| for the addition of nursing home beds licensed under chapter 400
61| to a nursing home located in a county having up to 50,000
62| residents, in a number not exceeding 10 total beds or 10 percent
63| of the number of beds licensed in the facility being expanded,
64| whichever is greater. In addition to any other documentation
65| required by the agency, a request submitted under this
66| subsection must:
67 (a)” Certify that the facility has not had any class I or
68 class II deficiencies within the 30 months preceding the request
69| for addition.
70 (b) Certify that the prior 12-month average occupancy rate
71| for the nursing home beds at the facility meets or exceeds 94
72| percent and the facility had not had any class I or class II
73| deficiencies since its initial licensure.
74 (c) For a facility that has been licensed for less than 24
75| months, certify that the prior 6-month average occupancy- rate
76| for the nursing home beds at the facility meets or exceeds 94
77| percent and that the facility has not had any class I or class
78| II deficiencies since its initial licensure.
79
80| This subsection shall be repealed upon the expiration of the
81 moratorium established in subsection (1).

82 (6) The moratorium on certificates of need does not apply

83| for the addition of nursing home beds licensed under chapter 400
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84| 1in a number not exceeding 10 total beds or 10 percent of the

85| number of beds licensed in the facility being expanded,

86| whichever is greater, if the facility meets the requirements of

87| paragraph (a).

88 (a) In addition to any other documentation required by the

89| agency, a request for the addition of beds under this subsection

90| must certify that:

91 1. The facility has not had any class I or class II

92| deficiencies within the 30 months preceding the request for

93 addition;

94 2. The prior 1l2-month average occupancy rate for the

95| nursing home beds at the facility meets or exceeds 96 percent;

96 3. The occupancy rate for nursing home beds in the

97| subdistrict is 94 percent or greater; and

98 4. Any beds authorized for the facility under this

99| subsection before the date of the current request for additional

100| beds have been licensed and operational for at least 12 months.

101 (b) A nursing home may request additional beds under this

102 subsection as an exemption from the provisions of s. 408.036(1).

103| The timeframes and monitoring process specified in s.

104 408.040(2) (a)—-(c) apply to any exemption issued under this

105 subsection.

106 (c) The agency shall count beds authorized under this

107| subsection as approved beds in the published inventory of

108| nursing home beds until the beds are licensed.

109

110| This subsection shall be repealed upon the expiration of the

111| moratorium established in subsection (1).
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112 Section 2. Paragraph (d) of subsection (1) of section
113 408.040, Florida Statutes, is redesignated as paragraph (e), and
114 a new paragraph (d) is added to that subsection to read:

115 408.040 Conditions and monitoring.--
116 (1)
117 (d) If a nursing home is located in a county in which a

118 long-term care community diversion pilot project has been

119| implemented under s. 430.705 or in a county in which an

120 integrated, fixed—paYment delivery system for Medicaid

121 recipients who are 60 years of age or older has been implemented

122 under s. 409.912(5), the nursing home may request a reduction in

123 the percentage of annual patient days used by residents who are

124 eligible for care under Title XIX of the Social Security Act,

125| which is a condition of the nursing home's certificate of need.

126 The agency shall automatically grant the nursing home's request

127 if the reduction is not more than 15 percent of the nursing

128 home's annual Medicaid-patient-days condition. A nursing home

129 may submit only one request every 2 years for an automatic

130 reduction. A requesting nursing home must notify the agency in

131| - writing at least 60 days in advance of its intent to reduce its

132 annual Medicaid-patient-days condition by not more than 15

133| percent. The agency must acknowledge the request in writing and

134| must change its records to reflect the revised certificate-of-

135| need condition. This paragraph expires June 30, 2011,

136 Section 3. This act shall take effect upon becoming a law.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB ELT 06-02 Nursing home consumer information
SPONSOR(S): Elder & Long-Term Care Committee
TIED BILLS: IDEN./SIM. BILLS: SB 1284
REFERENCE ACTION ANALYST STAFF DIRECTOR

Orig. Comm.: Eider & Long-Term Care Committee DePalma@ Walsh Tw

1)
2)
3)
4)
5)

SUMMARY ANALYSIS

The PCB requires AHCA to publish the Nursing Home Guide Watch List within the Nursing Home Guide —
quarterly in electronic form, and annually in hard copy. It also requires that AHCA report certain information,
and that each nursing home post information about itself within its facility. :

The PCB has an effective date of October 1, 2006.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Empower Families — The PCB incorporates, within the Nursing Home Guide published by the Agency
for Health Care Administration, a Nursing Home Guide Watch List. This effectively consolidates the
previously distinct documents and aligns the information therein, providing families seeking nursing
home care for their loved ones more easily-accessible information.

B. EFFECT OF PROPOSED CHANGES:

BACKGROUND

Consumers seeking information about nursing homes have many different tools available to review
both cumulative and individualized sources of information about such facilities. However, numerous
statutory requirements and regulatory policies have resulted in varied presentation formats for this
information, and consumers are frequently exposed to uncoordinated accounts of the performance of

the state’s nursing home facilities.

The Nursing Home Inspection Process

At least annually, the Agency for Health Care Administration (AHCA, or “the agency”) inspects all
licensed nursing homes. Inspections are unannounced, typically last between three and four days, and
include a facility tour; interviews with residents, families, staff, visitors and volunteers; assessments of
resident rights, protections and activities; and medical record reviews. If serious concerns or
complaints warrant, AHCA frequently conducts additional inspections.

Each deficiency that is observed and cited by AHCA is ultimately classified as a Class I, I, Ill or IV
deficiency, as described below:

o A class | deficiency is a deficiency that the agency determines presents a situation in which
immediate corrective action is necessary because the facility’s noncompliance has caused, or is
likely to cause, serious injury, harm, impairment, or death to a resident receiving care in a
facility.

o Aclass ll deficiency is a deficiency that the agency determines has compromised the
resident’s ability to maintain or reach his or her highest practicable physical, mental, and
psychological well-being, as defined by an accurate and comprehensive resident assessment,
plan of care, and provision of services.

e A class lll deficiency is a deficiency that the agency determines will result in no more than
minimal physical, mental, or psychological discomfort to the resident or has the potential to
compromise the resident’s ability to maintain or reach his or her highest practical physical,
mental, or psychological well-being, as defined by an accurate and comprehensive resident
assessment, plan of care, and provision of services.

e Aclass IV deficiency is a deficiency that the agency determines has the potential for causing
no more than a minor negative impact on the resident.

Within 10 days of an inspection, nursing homes are required to submit a written Plan of Correction
detailing how all deficiencies listed will be corrected, and state inspectors then conduct follow-up visits
to monitor a facility’s progress. Given the complexity of the survey process, even the highest quality
facilities may have several minor deficiencies. Severe deficiencies frequently result in fines, restrictions
to patient admissions, change of ownership, or facility closure.
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Following this inspection process, nursing homes are then provided with either a “standard” or
“conditional” license. A standard license indicates a facility is fully-compliant with certain minimum
standards, while a conditional license indicates that a particular facility did not meet, or subsequently
correct upon follow-up, such minimum standards at the time of an annual or complaint inspection.
Immediate action is required for deficiencies that pose a threat to resident health or safety.

AHCA supplies paper copies of all nursing home inspection reports to the local long-term care
ombudsman council, AHCA'’s local office and the public library or county seat for the county in which
the nursing facility is located.

Florida’s Nursinqg Home Guide

Annually, AHCA publishes the Nursing Home Guide (“the Guide”), a publication compiling a 45-month
review of regulatory compliance and demographic information for each nursing home licensed in the
state. The Guide ranks the performance of the state’s nursing homes based on inspection results,
quality of care, quality of life and administrative performance, and allows consumers to search for
nursing homes in the state by geographic region, or by characteristics of the various facilities.
Information contained in the Guide is also quarterly updated by AHCA on an Internet website.

General data provided in the Guide includes the following':

¢ General guidance about when a nursing home is the appropriate choice of care.

e General guidance about selecting a nursing home.

¢ Contact information, such as phone numbers and websites, where questions can be answered,
and further information obtained.

o Alisting of all nursing home facilities in the state of Florida, mcludlng hospital-based skilled
nursing units.

e The name, address, phone numbers and websites for each licensed facility.

e An indication of whether the facility has been awarded a Gold Seal.

o Details regarding each facility's current licensee, including the year of licensure and whether

such licensee is a for-profit or non-profit entity, and whether or not the facility is part of a

retirement community.

A facility’s corporate or religious affiliations.

The number of private, semi-private, and total beds at a facility.

The lowest daily charge for a semi-private room.

The payment forms accepted by a facility.

Any special services or amenities, or recreational programs provided by a facility.

Non-English languages spoken by the administrator or staff of a facility.

A summary of the deficiencies found at the facility over a 45 month period prior to the

publication of the Guide.

Within the Guide, AHCA also ranks nursing homes by region, using a five-star “performance measure”
system.? Furthermore, the agency calculates certain “inspection measures” to assess nursing homes’
compliance with the various federal laws governing nursing homes accepting Medicare or Medicaid
payments.® Although such measures assess compliance with federal regulations, the state of Florida
conducts the actual inspections as a subcontractor of the federal Centers for Medicare and Medicaid

Services (CMS).

' Rule 59A-4.165, F.A.C. _ ,

2 AHCA notes that such performance measures represent a nursing home’s ranking within its own geographic region.
Potentially, all of the nursing homes in a particular region could perform better or worse than the statewide average.
Therefore, a low rank does not necessarily indicate a “low quality” facility, and a high rank does not necessarily indicate a

hlgh quality” facility.
® For the 10 nursing homes that accept neither Medicare nor Medicaid, such federal laws are inapplicable; these facilities

are inspected for compliance with state laws only.
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Foliowing an inspection, a list of citations is provided to the facility, and AHCA computes a score
indicating the number of facility citations observed, as well as their severity and scope. In total, there
are 255 possible citations a facility may receive, grouped and ranked in three separate categories:
“quality of care”, “quality of life” and “administration.”

Florida’s Nursing Home Guide Watch List

Pursuant to statutory direction contained in s. 400.191(3)(a), F.S., AHCA quarterly publishes (in printed
form and on an Internet website) a Nursing Home Guide Watch List (the “Watch List”) to assist
consumers in evaluating the quality of nursing home care in Florida. A copy of the Watch List is mailed
to each nursing home facility, and each facility is responsible for posting the most recent version of the
Watch List “in a sufficient number of prominent positions in the nursing home so as to be accessible to
all residents and to the general public.”

The primary function of the Watch List is to identify each facility that met the criteria for a “conditional”
licensure status, and any facility that was operating under bankruptcy protection, on any day within the
quarter covered by the list. For these facilities, the Watch List must include, but is not limited to the

following:

The facility’s name, address and ownership.

The county in which the facility operates.

The facility’s license expiration date.

The number of licensed beds in the facility.

A description of the deficiency causing the facility to be placed on the list, as well as a
description of any corrective action taken in the interim.

¢ The cumulative number of times the facility has been placed on the Watch List.

The Watch List also must include a brief description regarding how to choose a nursing home, the
categories of facility licensure, an explanation of AHCA's inspection process and the terms used in the
Watch List, and the address and phone numbers of AHCA’s managed care and health quality area

offices.

Because a conditional license status can be used to classify both those facilities responsible for serious
deficiencies as well as facilities failing to correct relatively minor deficiencies, a nursing home can
appear on the Watch List while simultaneously maintaining a high ranking in the Guide. Potentially, this
creates a confusing divergence for consumers attempting to use the documents prior to selecting a
nursing facility.

EFFECT OF PROPOSED CHANGES

The Proposed Committee Bill amends s. 400.191, F.S. in several ways. The PCB provides that AHCA
may grant electronic access to its inspection reports as a substitute for sending copies, within 60 days
of an annual inspection visit or 30 days of an interim visit, to the local long-term care ombudsman
council, the agency’s local office and a public library or the county seat for the county in which the
facility is located.

The PCB also explicitly requires AHCA to publish the Nursing Home Guide annually in consumer-
friendly printed form, and quarterly in electronic form.

Furthermore, the legislation requires AHCA to list all prior names by which a nursing facility was known
during the previous 24 months, the facility’s occupancy levels and all federal and state recertification,
licensure, revisit and complaint survey information on an Internet site. Additionally, all references to the
Online Survey Certification and Reporting (OSCAR) system maintained by the federal Health Care
Financing Administration are deleted from the section, and the amount of time survey and deficiency
information shall remain available in printed form, and posted by AHCA on an Internet site is reduced
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from 45 to 30 months. This reduction in the amount of time certain regulatory history is to remain
available in various forms conforms to the timeframes common for various programs such as the
Governor's Gold Seal Program* for nursing facilities demonstrating excellence in long-term care over a

sustained period.

The PCB requires AHCA to publish, within its Nursing Home Guide, a Nursing Home Guide Watch List.
This effectively merges the two previously-distinct documents. The Watch List is intended to assist
consumers in evaluating the quality of nursing home care in the state by identifying each facility that
either met the criteria for a conditional licensure status or is presently operating under bankruptcy
protection. Additionally, the PCB requires itemization within the Watch List of the cumulative number of
days, and the percentage of days, that a facility had a conditional license during the 30 months

preceding publication.

Upon publication of its Nursing Home Guide, the PCB requires AHCA to post a copy of the Guide on its
website by the 15" calendar day of the second month following the end of the calendar quarter, and
each nursing home licensee is then required to retrieve the most recent version of the Guide from

AHCA'’s website.

The PCB requires electronic submission, when available, of records determined by AHCA to be
necessary and essential to establish lawful compliance with any rules or standards. Facilities are also
required to post, in a sufficient number of prominent positions in the nursing home so as to be
accessible to all residents and to the general public, a copy of all pages in the most recent Nursing
Home Guide listing the facility.

The PCB has an effective date of October 1, 2006.

C. SECTION DIRECTORY:

Section 1. Amends s. 400.191, F.S.; provides for electronic access to inspection reports; requires
publication of the Nursing Home Guide, annually in printed form, and quarterly in electronic form;
requires AHCA to list prior names by which a facility was known during the previous 24 months, the .
facility's occupancy levels and all federal and state recertification, licensure, revisit and complaint
survey information on an Internet site; deletes references to survey and deficiency information
contained on the Online Survey Certification and Reporting (OSCAR) system, and reduces the time
period such survey and deficiency information shall remain available in printed form, and posted on an
Internet site; provides for publication of a “Nursing Home Guide Watch List” within the Nursing Home
Guide; provides for identification in the Nursing Home Guide Watch List of each facility meeting the
criteria for a conditional licensure status and each facility operating under bankruptcy protection;
provides for inclusion on the Nursing Home Guide Watch List of the cumulative number of days and
percentage of days a facility had a conditional license during the preceding 30 months; requires AHCA
to post a copy of the Nursing Home Guide on its website by the 15 calendar day of the second month
* following the end of the calendar quarter; requires each nursing home licensee to retrieve the most
recent version of the Nursing Home Guide from AHCA'’s website; requires electronic submission, when
available, of records determined by AHCA to be necessary and essential to establish lawful compliance
with any rules or standards; requires facilities to post, in a sufficient number of prominent positions
throughout the facility, a copy of all pages from the most recent version of the Nursing Home Guide

which list the facility.

Section 2. Provides an effective date of October 1, 2006.

4 Per s. 400.235, F.S., one of the requirements for Gold Seal certification is that a facility has had no class | or Il

deficiencies within the 30 months preceding application for the program.
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I FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None immediately, although AHCA reports a potential decrease in the costs associated with printing
and distribution of the Nursing Home Guide and Nursing Home Guide Watch List through
consolidation of the two previously-distinct documents.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

None.

ll. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
Counties and municipalities are unaffected by this legislation.

2. Other:
None.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
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1 A bill to be entitled

2 An. act relating to nursing home consumer information;

3 amending s. 400.191, F.S.; authorizing the Agency for

4 Health Care Administration to provide electronic access to
5 nursing home inspection reports; requiring the agency to

6 publish the Nursing Home Guide in printed and electronic

7 format at certain times and specifying information to be

8 included therein; requiring the agency to provide certain
9 consumer  information in the Nursing Home Guide; deleting
10 reference to an obsolete reporting system; requiring each
11 nursing home facility to submit certain information
12 electronically when electronic transmission to the agency
13 is available; providing an effective date.
14

15 Be It Enacted by the Legislature of the State of Florida:
16

17 Section 1. Section 400.191, Florida Statutes, is amended to
18 read:
19 400.191 Availability, distribution, and posting of reports

20| and records.--

21 (1) The agency shall provide information to the public

22| about all of the licensed nursing home facilities operating in
23| the state. The agency shall, within 60 days after an annual

24 inspection visit or within 30 days after any interim visit to a
25 facility, send copies of the inspection reports to the local

26| long-term care ombudsman council, the agency's local office, and
27| a public library or the county seat for the county in which the

28 facility is located. The agency may provide electronic access to

29| inspection reports as a substitute for sending copies.
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30 (2) The agency shéll publish the Nursing Home Guide
31| annually previde additienal—infermation 1in consumer-friendly

32| printed form and gquarterly in electronic form fermets to assist

33| consumers and their families in comparing and evaluating nursing
34| home facilities.

35 (a) The agency shall provide an Internet site which shall
36| 1include at‘least the following information either directly or

37| indirectly through a link to another established site or sites of
38| the agency's choosing:

39 1. A list by name and address of all nursing home

40| facilities in this state, includiﬁg any prior name by which a

41| facility was known during the previous 24-month period.

42 2. Whether such nursing home facilities are proprietary or
43| nonproprietary.

44 3. The current owner of the facility's license and the year
45| that that entity became the owner of the license.

46 4., The name of the owner or owners of each facility and

47| whether the facility is affiliated with a company or other

48| organization owning or managing more than one nursing facility in
49| this state.

50 5. The total number of beds in each facility and the most

51| recently available occupancy levels.

52 6. The number of private and semiprivate rooms in each

53] facility.

54 7. The religious affiliation, if any, of each facility.
55 8. The languages spoken by the administrator and staff of
56| each facility.

57 9. Whether or not each facility accepts Medicare or

58 Medicaid recipients or insurance, health maintenance
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59 organization, Veterans Administration, CHAMPUS program, oOr

60| workers' compensation coverage.

61 10. Recreational and other programs available at each

62 facility.

63 11. Special care units or programs offered at each

64 facility.

65 12. Whether the facility is a part of a retirement

66| community that offers other services pursuant to part III, part
67 IV, or part V.

68 13. Survey and deficiency information eentainedeon—+the

69| OntireSurveyCertificationand Reporting{OSCAR——system—of+the

70| +federal-Health CoreFinancing-Administration, including all
71 federal and state recertification, licensure anpgal Sgrvey,

72 revisit, and complaint survey information, for each facility for
73| the past 30 45 months, For noncertified nursing homes, state

74| survey and deficiency information, including licensure arruat

75| surwvey, revisit, and complaint survey information for the past 30

76| 45 months shall be provided.

77 14. A summary of the deficiency oriimre—Survey—Certification
78| and—Reporting—{OSEAR) data for each facility over the past 30 45

79| months. Such summary may include a score, rating, or comparison

80| ranking with respect to other facilities based on the number of

81| citations received by the facility on recertification, licensure

82| ef—anmuad, revisit, and complaint surveys; the severity and scope
83| of the citations; and the number of ammuwat recertification

84 surveys the facility has had during the past 30 45 months. The

85 score, rating, or comparison ranking may be presented in either
86| numeric or symbolic form for the intended consumer audience.

87 (b) The agency shall provide the following information in
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88| printed form:

89 1. A list by name and address of all nursing home

90 facilities in this state.

91 2. TWhether such nursing home facilities are proprietary or
92| nonproprietary.

93 3. The current owner or owners of the facility's license
94 and the year that entity became the owner of the license.

95 4. The total number of beds, and of private and semiprivate
96| rooms, in each facility.

97 5. The religious affiliation, if any, of each facility.

58 6. The name of the owner of each facility and whether the
99 facility is affiliated with a company or other organization
100| owning or managing more than one nursing facility in this state.
101 7. The languages spoken by the administrator and staff of
102 each facility.
103 8. Whether or not each facility accepts Medicare or
104| Medicaid recipients or insurance, health maintenance
105 organization,vVeterans Administration, CHAMPUS program, Or

106| workers' compensation coverage.
107 9. Recreational programs, special care units, and other
108| programs available at each facility. ‘ 7
109 10. The Internet address for the site where more detailed
110| information can be seen.
111 11. A statement advising consumers that each facility will
112 have its own policies and procedures related to protecting

113| resident property.

114 12. A summary of the deficiency ortine Survey Certification
115| ardRepeorting—{6SEAR) data for each facility over the past 30 45

116§ months. Such summary may include a score, rating, or comparison
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ranking with respect to other facilities based on the number of

citations received by the facility on recertification, licensure

aprpgat, revisit, and complaint surveys; the severity and scope of
the citations; the number of citations; and the number of annuad
recertification surveys the facility has had during the past 30
45 months. The score, rating, or comparison ranking may be
presented in either numeric or symbolic form for the intended

consumer audience.
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(c)4ey The agency may provide the following additional

information on an Internet site or in printed form as the
information becomes available:

1. The licensure status history of each facility.

2. The rating history of each facility.

3. The regulatory history of each facility, which may
include federal sanctions, state sanctions, federal fines, state
fines, and other actions.

4. Whether the facility currently possesses the Gold Seal
designation awarded pursuant to s. 400.235.

5. Internet links to the Internet sites of the facilities
or their affiliates.

(3) Each nursing home facility licensee shall maintain as
public information, available upon request, records of all cost
and inspection reports pertaining to that facility that have been
filed with, or issued by, any governmental agency. Copies of the

sueh reports shall be retained in the sweh records for not less
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146| than 5 years following £rem the date the reports are filed or
147 issued.
148 (a) The agency shall guarterty publish in the Nursing Home
149| Guide a "Nursing Home Guide Watch List" to assist consumers in
150! evaluating the quality of nursing home care in Florida. The watch
151| 1list must identify each facility that met the criteria for a
152| conditional licensure status to be noticed as specified in this
153 section emn—any—day withinthe guarter coveredby—theItist and
154 each facility that is was operating under bankruptcy protection
155| e any daywithin the—guarter. The watch list must include, but
156 is not limited to, the facility'é name, address, and ownership;
157 the county in which the facility operates; the license expiration
158| date; the number of licensed beds; a description of the
159| deficiency causing the facility to be placed on the list; any
160| corrective action taken; and the cumulative number of days and
161| percentage of days £imes the facility had a conditional license
162 during the past 30 months has—beenreoena—wateh Fist. The watch
163 list must include a brief description regarding how to choose a
164 nursing home, the categories of licensure, the agency's
165 inspection process, an explanation of terms used in the watch
166 list, and the addresses and phone numbers of the agency's managed
167, eare—and health quality assurance field area offices.
168 (b) Upon publication of each Nursing Home Guide guarteriy
169| wateh—33ist, the agency must post £ramsmit a copy on its Internet
170| website by the 15th calendar day of the second month following
171] the end of the calendar quarter. Each nursing home licensee must
172| retrieve the most recent version of the Nursing Home Guide from
173 £ the—wateh 1ist—+toecach nursing home facility by mail and-must
174| makethe woteh list available eon the agency's Internet website
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175 (4) Any records of a nursing home facility determined by
176| the agency to be necessary and essential to establish lawful
177| compliance with any rules or standards shall be made available to

178| the agency on the premises of the facility and submitted to the

179| agency. Each facility must submit this information electronically

180| when electronic transmission to the agency is available.

181 (5) Every nursing home facility licensee shall:

182 (a) Post, in a sufficient number of prominent positions in
183| the nursing home so as to be accessible to all residents and to
184| the general public:

185 1. A concise summary of the last inspection report

186\ pertaining to the nursing home and issued by the agency, with
187 references to the page numbers of the full reports, noting any
188 deficiencies found by the agency and the actions taken by the
189| licensee to rectify the sweh deficiencies and indicating in the
190| sweh summaries where the full reports may be inspected in the
191| nursing home.

192 2. A copy of all pages listing the facility from the most
193 recent version of the Florida Nursing Home Guide Wateh—Eist.

194 (b) Upon request, provide to any person who has completed a
195| written application with an intent to be admitted to, or to any
196 resident of, such nursing home, or to any relative, spouse, or
187 guardian of such person, a copy of the last inspection report

198| pertaining to the nursing home and issued by the agency, provided
199 the person requesting the report agrees to pay a reasonable

200| charge to cover copying costs.

201 (6) The agency may adopt rules as necessary to administer
202| this section.

203 Section 2. This act shall take effect October 1, 2006.
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